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REPORTS 



OF THE 



POR THE 

North'-Western Provinces, 



Containing 
FULL BENCH RULINGS. 



The 4th July 1866. 
Present : 

The Hon'ble F. B. PEARSON, Justice. 
The Hon'ble R. SPANKIE, Off(f. Justice. 



Case No. 77 of 1866. 

Special Appeal from the decision, of F. Thompson Esq.., 
J. Judge of Shahjehanpore, dccted the 30th November 
1865. 



Ameer Begum ( Defendant ) A-ppellant. 

versus 
Noor Begum ( Plaintiff ) Respondent. 



Pleaders for Appellant. — Shah Ussud Ali .and Moulvie 
Gholam Subtain. 



Pleaders for Besimident.^-MoxxWiQ Hyder Hoossein and 
Meer Zahoor Hossein. 

Compromise Breach of^ 
Bight of Action, 

Held in accordance with a ruling of the Calcutta High Court, 
und in contravention o£ a ruling of the late Sudder Court, in 1830 ; 
that w,hen a cotnpronaise has been effected, and a party allowed to 
withdraw his suit under the provision of Section 98, Act VIII. of 
1859 ; if the compromise has not been acted upon, the Plaintiff ia 
restored to his original right of action. 

On the contrary, if acted on, either in whole or in part, the 
plaintiff, cannot be restored to his original right of action, but may 
bring a suit for the performance of the condition uncomplied with. 

Held also, where a compromise is filed in Court, and a decree 
passed in accordance therewith, such decree must be first set aside, 
before a second suit can be brought on the original cause of action. 



This suit Avas brought by the plaintiff for the' recovery 
of her share by right of inheritance in her husband's estate 
with future mesne profits. A similar suit was brought by 
her in 1855, but she then withdrew her claim on the con- 
dition of receiving a monthly stipend of Rupees 2, from the 
other heirs who undertook to pay the debts due from the 
estate. In 1861, she again sued on the averment of her 
stipend having been withheld in breach of the condition 
abovementioned, for the arrears thereof, but the suit was 
held to be vexatious. In the present suit she again alleges 
that the stipend has been withheld and claims that the 
agreement or Soolehnameh dated 17th April 1855, having 
been broken by the other party thereto, be set aside and 
that she be put in possession of her share in the estate. 
The defence was that the stipend had been withheld in 
payment of debt due to the defendant from the plaintiff. 
The Court of 1st instance dismissed the suit on the ground, 
that after the execution of the Soolehnameh the suit could 
not be entertained. The Judge on Appeal reversed that 
decision and decreed the claim in reference to the pre cedent 
No. 320, dated 1st June 1853. His decision being im- 
pugnfed before us here in special appeal, we for the 
reasons set forth by us in the following statsm-at made a 
reference to the Full Bench. 



Referr'mg Order. — The particulars of this case will be 
found in the Lower Appellate Court's decision, which has 
followed the ruling of the majority of the Court in the case 
JSTo. 228 of 1857, Mohun Lall, v. Mussumat Gheesma, de- 
cided on the 14th January 1860, affirming the ruling of a 
Full Bench of the Court, dated 1st June 1.853, in case No. 
320, Mohun Lall, v. Thakoorain Sahiba. A similar ruling 
was made in the case No. 197, Nynsookh r. Aman Ah, 
decided on the 26th July 1853. The rulings in all these 
cases were based on the Calcutta Sudder Court's decision, 
dated 18th April 1850, in case No, 159, Kartick Chunder 
V. Ramakunt Banerjee, in which it Avas held that " a com- 
" promise being equally binding upon both parties to it," 
"Jf either party irithdraw or fail to fulfil its conditions, " 
" the other party also becomes released from his ' ' 
" engagement ; and each party is restored to his original ' ' 
" rights." 



o 



Th^. plea in special appeal, iinpugning the decision of 
the Lower Appellate Court in the present case, does in 
effect impugn the ruling sanctioned by the abovementione d 
precedents, and must stand or fall with it. 

We observe, that in the case No. 228 of 1857, Mr. 
Gubbins, who dissented from the opinion of the majority 
of the Court, noted that the Calcutta decision of 18 th 
April 1850, referred to a case in which the compromise 
though agreed to, never took effect ; and was therefore 
distinguishable from cases like the one then under review, 
in which the compromise had been for a time operative. 
The case now before us resembles that then under review 
in this respect, that, the compromise having been for 
some time operative, the Calcutta precedent is not strictly 
applicable to it. 

We further observe, that the Calcutta Sudder Court pre- 
cedent abovementioned, as construed and applied by this 
Court in the cases abovementioned, is more or less at va-* 
riance with the decision of the present Calcutta High Court 
dated 23rd February 1865, in the case No. 317 of 1864, 
Bishnu Cooniar Eoy, ?'. Maharaja Joy Hurrish Chunder 



Deb Roy, and that the principle of the ruling in th e 
Calcutta Sudder Court precedent is directly opposed to 
the Calcutta High Court's decision in case No. 236 of 
1864, Ram Sahai Singh, v. Dhunook Dharee Singh. 

Under these circumstances, it appears desirable that the 
subject should be reconsidered by the Court at large with 
a vieAv to its being determined Avhich of the different rul- 
ings is right, and should govern the Court's decisions in 
future. 

Accordingly we direct the papers of the case to be ■ 
circulated for perusal and the case to be brought before' 
the next Full Bench. 

The opinion of the Full Bench on the question referred 
to them is thus expressed. 



Present 

The Hon'ble Sir W. MORGAN, Kt. Chief Justice. 

W. ROBERTS, ) 

F. B. PEARSON, V Justices. 
C. A. TURNER, J 

R. SPANKIE, I ^ . r .' 

G. D. TURNBULL, f ^■^^- J'^^'^^^^- 
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The rule as stated in the earliest case cited ( Calcutta 
Sudder Dewanny Adawlut 1850, page 126) has, we think, 
been incorrectly applied in the later decisions. In that 
case the plaintiff withdreAv from the suit having adjusted 
by compromise her original cause of action ; and after- 
Avards finding that the terms of the compromise were left 
Avholly unperformed, and that she could not obtain posses- 
sion of the share of the joint ancestral property thereby 
assigned to her, she instituted a second suit, not for the 
purpose of enforcing her rights under the instrument of 



compromise, ( the rafanameh ) but upon her first cause o£ 
action ; and the Court held that, " as the raffanameh was" 
"equally binding on both parties subscribing to it, i£ either" 
"of them withdraw, or fail to fulfil its conditions, the other" 
"must also be held to be released from his engagement ; " 
"and in such case the parties would be placed in the same" 
" position in which they stood, before the raffanameh was" 
"executed. " 

Taking the rule of law to be as here laid down, it ap- 
plies only, where the promise is forthwith repudiated and 
left wholly unperformed by one party, and where on its 
rescission or avoidance both the parties can be restored, to 
their former position. 

The cases subsequent to 1850, in which compromises 
completed and acted on for years were held to be annulled 
and the party injured by a breach of some condition of the 
compromise was declared to be entitled to sue on his ori- 
ginal cause of action, cannot, we think, be maintained. An 
agreement of compromise like any other agreement may 
contain many stipulations of very unequal value or impor- 
tance, some of which are to be performed by one party, 
some by the other. It may happen, as is alleged to be the 
fact in the case now in question, that some claim or right 
to land is rehnquished in consideration of certain debts be- 
ing discharged and of a further monthly sum being paid to 
the person making such relinquishment. The debts having 
been paid and the monthly sum duly received for many 
years, it would surely not be competent to the recipient 
upon any withholding of .the monthly payment ( for 
whatsoever cause ) to revert to his original cause of action, 
and to sue for the recovery of the land. In this and 
many other conceivable cases the former position of the 
parties cannot be restored. 

The decision of 1850, was pronounced as has been 
noticed, in a case, where a plaintiff had withdra-^vn from a 
suit upon an agreement, that she should receive her share 
or a portion of her share of the joint ancestral property 
sued for, which agreement was wholly unfulfilled. The 
2 



consideration, in respect o£ which she had agreed to re* 
linquish 'her lull rights, had therefore wholly failed ; and 
the Court with reference to the particular circumstances 
may have rightly held her entitled to sue on her original 
cause of action. If the rule there laid down is to be un- 
derstood also to apply to adjustment or compromises fairly 
entered into and fully completed upon due consideration, 
we hesitate to approve of it. Where there is a suit pend- 
ing, and it is adjusted by compromise ( see Section 98 of 
Code of Civil Procedure, ) and a decree is drawn up in 
accordance with and embodying the terms of compromise ; 
the lights of the parties would seem to be ascei^ined and 
finally fixed by such decree : and such decree must be set 
aside before a suit could be brought, for the original cause 
of action. And even where the compromise is out of 
Court ; if it is shown, that both parties fveely consented to 
its terms, and accepted them fully in substitution of their 
previous right ; we hold, that unless the parties have ex- 
pressly agreed, that on breach of the condition alleged to 
be broken, they should revert to their original 'statm, or 
unless the broken condition goes to the whole of the con- 
sideration or unless the consideration has been wholly un- 
performed, such ^adjustment must be taken to supersede 
aM foHsaer rights of suit and other rights, and to estaibhsh 
the deed lof compromise as the only basis of right for the 
future. 

The recent decisions of the Calcutta Hlgli Courts wliich 
are referred to, appear to support this view. 

Judgment. 

We now proceed to dispose of the appeal, which in ac- 
cordance with the opinion of the Full Bench, is decreed 
with costs, the Judge's decision being reversed and that of 
the Principal Sudder Ameen being upheld. 



»■■>. ■ -^ R^^^A JJtS^ ^m^ 
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The 4th August, 1866, 
Present 
TkE Hon'ble W. ROBERTS, Justice. 
The Hon'ble R. SPANKIE, Offg. Justice. 

Case No. 1429. of 1865, 

Special A^ealfrom the decision of A. Ross Esq.y Judge 
of Azimgurh, dated 16th August 1865. 

Dookhchore Rai ( Defendant) Appellant. 

versus 

Hajee HidayutfOoHah ( Plaintiff ) Respondent. 

Pleaders for Appellant, — Lalla Man Rai, Moulvie Ma- 
homed Hydeu Hoossein andi Shah Assud Ali. 

Fleadevs for Bs&pondent.— Moulvie Abdool; Suttar, Meer 
AliiAibmndi and MouLvie Furceed-ood-deen Ahmud. 



Bed^mptiOfi of Mortgage by Sfuhsequewt 
Mortgagee, 

^' Held that.a mortgage. contract received as a security for r«pajf- 
ment of a loan, does not incapacitate the mortgagor,, from anjr 
other dealing with the property except in defeasance of the rigKt 
of the mortgagee; Where, therefore, a ' zur-i-peshgee ' lease had 
been granted to Cookhchore Rai fornine years containing a sti- 

ijulation, that the mortgagor should not alienate or mortgage^ the 
iind-5 held! that a second 'zmvi-peshgee' mortgage to Hidayut- 
oal4ah, made after the expiration of the nine years term for the 
hana Me purpose of paying ofEi the debt due on the first mortgage, 
was not voidable as contravening. the terms of the first mortgage 
Jease,,and Hidayut-ool-lah was entitled to. sue to redeem the first 
mortgage. 

Referring Order.-^Tms plaintiff seeks for a declaration 
o£ right in, and possession of a 5 anna, 2 pie, 8 kunt share 
in the village of ' Ghandi^ Pergunnah Sekunderpore, a. dis- 
trict of Azimgurh, By redemption of mortgage dated 30th 
April 1846, and also to avoid a compromise dated 20th 
April 1864 ; also to recover Rs. 256-8-0 profits for 1271 
FusleefUnder a ittrn'pesh'gee lease, dated 24th August 1863. 

The rights in suit are those of Mahpal Bahadoor and 
Mussumat Resmar-Koonwur. They were in possession of 
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the defendant ( Dookhchore Rai ) under a zur-i-pesKgee 
lease dated 30th April 1846. On the determination of this 
lease Mahpal Bahadpor and Mussumat Resma executed &n- 
other zur-i-peshgee lease on the 24th August 1863, in 
favour of the plaintiff ; after this the lessors suing to re- 
deem their rights from Dookhchore Rai admitted a balance 
of ife- 1,462-13-6 due to him and compromised the suit, 
allowing him to remain in possession until 1281 Fuslee. 

It is contended that the plaintiff, the second incumbran- 
cer, cannot sue to redeem the prior mortgage ; and the pre- 
cedents of this Court, No. 31, dated 25th May.- 1853, No, 
52, dated 25th April 1857, and No. 536, dated 31st July 
1862, are relied upon as corroborative of this plea. 

It is sufficient to notice the decision of the 31st July, 
1862, Pundit Nund Ram v. Ram Fuqueer Singh. This 
decision refers to that of the May 25th, 1853, and .later 
precedents. It rules that, in a suit brought by a sub- 
mortgagee to redeem a mortgage from another sub-mort- 
gagee, both deriving their title from the same person, the 
plaintiff can have no " locus standi, " and possesses no 
right of redemption. 

"We feel some difficulty in accepting this as a sound 
ruling. We agree with the view taken by Macpherson in 
his treatise on the Law of Mortgage, that such a ruling is 
"in direct opposition to the principle which is the basis of" 
"the rule that a purchaser of the mortgagor's whole in- 
"terest has the same right of redemption that the vendor" 
"had. The estates of a mortgagee and of an absolute" 
"purchaser are alike, only that of the former is subject to" 
"be divested on the happening of certain events. A mort-" 
"gagee is in fact the purchaser of the rights of the mort-" 
"gagor. He buys them, but gives the mortgagor the" 
'^chance of re-purchasing within a certain period. " 

Mr. Macpherson goes on to say that alike in England 

and America a subsequent incumbrancer may insist on a 

right to redeem on payment of the principal, interest 

. and costs, due to the party redeemed ; he who redeems 
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being 
him. 



himself liable to be redeemed by those below 



We appreciate the argument that a mortgage is merely 
a security for the debt and collateral to it : and that if the 
debt is paid by one who has an equity over the land, the 
mortgagee has got all that he had a right to, or that it 
was ever intended he should have. 

We think that the time has come at which this point 
should receive fuller consideration, and we have determined 
to refer to a Full Bench, the question how far the rulings 
of this Court from 1853 to the present on this subject,^ are 
in accordance with sound principle of law. 



Peesent : 
The Hon'blb Sir W. MORGAN, Kt. Chief Justice. 



W. ROBEl^TS, 
F. B. PEARSON 
C- A. TURNER 



1 

J 



R. SPANKIE I 

G. D. TURNBULL, J 



Justices. 

Offg. Jus- 
tices. 



Although the mere question of Law, viz., whether a se- 
cond incumbrancer can maintain a suit to redeem a prior 
mortgage, is alone before us for disposal, it will be con- 
venient that we should consider it with reference to the facts 
of the particular case in dispute. So far as they are material 
for our present purpose, we understand the facts to be, that 
Mahpal Bahadoor and Mussumat Resma Koonwur, two of 
the appellants with others their co-sharers in the mouzah 
Chandi, in April 1846, granted a zur-i-peshgee lease of the 
whole mouzah to Dookhchore Rai for nine years, to secure 
the payment of a sum of money. The mortgage deed con- 
tained the ordinary provisions to the effect ; that the mort- 
gagee should be entitled to the profits and collections in 
lieu of interest ; that the mortgagor on repayment of the 
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principal, at the expiration of tiie lease or subsequently at 
the appointed period, should obtain possession ; that the 
mortgagor should not alienate- or mortgage the land, and 
that any such attempted transfer should: be void. 

Under this lease Dookhchore Rai took possession of 
the property, 

Notwithstanding the restriction on alienation some of 
the shares were sold and redeemed, and of the shares sold 
some were purchased by Dookhchore Rai' himself. 

On the 24th August 1863 the appellants Mahpal Baha- 
dobr and Mussumat Resma Koonwur granted a 2nd zur-i- 
jjeshgee lease of their share, which was then unredeemed, 
to Hidayut-ool-lah for eleven years to commence from the 
year 1271 (1863, )to secure the repayment of a sum of Rs. 
1,997 advanced in part for the purpose of redeeming the 1st 
incumbrance and in part for the mortgagor's other purposes. 
Possession was never obtained under this lease. To carry 
out the arrangement with the 2nd zur-i-peshgee holder, the 
mortgagors instituted a suit to redeem the 1st incumbrance, 
alleging that Dookhchore Rai had fully repaid himself from 
the profits of the land. Hidayut-ool-lah was made a party 
to the suit. 

On the 20th April 1864, this suit was compromised by 
the mortgagors and Dookhchore Rai, and it was agreed 
between them, that a balance of Rs. 1,462, or thereabouts 
was due on the old mortgage, and. that a further sum of Rs. 
588, or thereabouts should be advanced by the latter, and 
that he should receive a further zur-i-peshgee lease of the 
share which was unredeemed, to endure until the year 
1281, Fuslee. Hidayut-ool-lah was not a party to the com- 
promise,, and recorded in Court, a protest against it. It is 
stated in the deed of compromisej that a zur-i-peshgee lease 
had been granted to him, but that he had failed to advance 
the money which it was intended to secure. 

These sevei'al zur-i-peshgee leases are to be treated as 
securities for money, and as being on the footing of pure 
usufructuary mortgages. 

The suit, in which the present reference is male, is one 
brought by Hidayut-ool-lah to set aside the compromise 
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and to redeem the 1st incumbrance ; and upon the above 
statement of facts the question proposed for our consider- 
ation is, whether in mortgages of this description the 2nd 
mortgagee or lessee has a right to redeem the first after 
the expiration of the term of the first lease. We may put 
out of consideration for the present, the compromise bet- 
ween the mortgagor and the first mortgagee with all the 
circumstances attending to it. 

The relative positions of the mortgagor and the first 
mortgagee, immediately before the execution of the 2nd 
mortgage was, that the full proprietory right in the land 
was in the mortgagor, the mortgagee being entitled to 
retain possession of the land, and to enjoy the profits until 
he had received payment of his principal money at the 
appointed time, vi:., at the expiration of the term of 9 
years, or until that sum was discharged out of the profits. 

The mortgagor had contracted not to alienate by sale or 
mortgage,a stipulation which, whatever its eflfect in a mort- 
gage transaction, could not, even assuming it had not been 
waived by the mortgagee, of which there is evidence in the 
present case, operate to annul a bona fide conveyance to a 
third person by the mortgagor for the purpose of paying 
off the original mortgage debt. This being their position, 
there was nothing to prohibit the mortgagor from contract- 
ing with any third person for a loan on the security of his 
property either by granting a zitr-i-peshgee lease or other- 
wise, subject only to the prior incumbi-ancer's right to 
retain possession until payment of his debt. 

The nature of the original transaction ( a loan upon a 
zur-i-peshgee security ) was not, it appears to us, such, as to 
entitle the lender to say that the borrower was, and this 
even after the expiration of the lease, prohibited from deal- 
ing in good faith with a third person for the means of dis- 
charging the prior incumbrance and if the new loan was 
made on the security of the land, ( whether the security 
contracted for, was like the former, for a term of years, or 
of a higher nature ) the transaction conferred such an in- 
terest in the land on the lender, as to entitle him to occupy 
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the mortgagor's place for the purpose of maintainuig a 
suit to redeem. 

To hold otherwise would lead in many cases to the inflic- 
tion of grievous hardship on the mortgagor ; for he may 
have been compelled to mortgage his estate at a time when 
the rate of interest was high, and subsequently be enabled to 
obtain a loan on easier terms ; while the first mortgagee 
receiving his principal and interest in full, and having, as 
in the present case, been in possession during the whole 
term originally bargained for, would have received all, that 
he could under any shadow of pretext lay claim to. 

The decisions in those cases, where the mortgage was by 
conditional sale as to the pei-sons, who are properly to be 
deemed the "legal representatives " of the mortgagor within 
the meaning of the Kegulation, do not apply to a case like 
the present, even assuming that those decisions are not to 
be questioned. The lender has never dealt for any in- 
terest in the estate ( beyond that which has already expired,) 
save merely for the purpose of securing the repayment of 
the loan ; if he is allowed to retain possession until he is 
fully repaid, he will have received all, that he contracted 
for ; and if he obtains this, we think he cannot justly be 
allowed to object, that the person who seeks to redeem the 
property, is not the borrower himself, but one, who has 
acquired from the borrower an interest in the property 
sufficient, as we hold it to be, to authorize redemption. 

The reasoning in the cases quoted, and especially in the 
earliest case ( 15th May, 1853, ) is not satisfactory to us. 
The mortgage contract, is there regarded as a contract 
strictly personal, between the mortgagor and the mortgagee, 
or at any rate personal to this extent, that the latter may 
object to the intervention of any third person, uiiless such 
persons fully represent the mortgagor by reason of his 
having acquired the whole remaining proprietary right and 
interest of the mortgagor in the land. 

Viewed as a security for obtaining the repayment of a 
loan, the mortgage contract appears to confer no such right 
on the mortgagee, nor does it incapacitate the mortgagor 
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from any other dealing ( except in defeasance of the rights 
of the mortgagee ) with the property. 

In the present case the transactions between the mort- 
gagor and the 1st mortgagee may justify a suspicion 
of a contrivance between them under the guise of a fresh 
mortgage, to defraud the 2nd mortgagee of his rights. If 
this is estabHshed ( as it would appear to have been to the 
satisfaction of the Lower Court ;) the position of the 2nd 
mortgagee is strengthened. 

It has been found, that of Rs. 1,997, which he agreed 
to advance, he has paid Ks. 535 to the mortgagor, and hag 
held the remainder Ks. 1,462, at the disposal of the 
mortgagor, and in order to enable him to discharge the 
amount remaining due on the 1st mortgage. This sum 
he tendered in discharge of the amount remaining due, 
which is stated in the deed of compromise to be Rs. 1,462. 
But we have not to deal with the particular case out t)f 
Avhich this reference arises. 

We have referred to the circumstances, and have stated 
them merely to show the assumption of facts on which 
our opinion proceeds. 

Judgment. 

The Court at large having over-ruled the doctrine that a 
second mortgagee cannot redeem a prior incumbrancer, 
we proceed to dispose of the remaining pleas in special 
appeal. 

With reference to the second objection, that the second 
mortgage is invahd, inasmuch as it has been made by the 
mortgagor in breach of the condition of the agreement 
with the first mortgagee that he was not to alienate 
the property till the mortgage wa, redeemed, we observe 
that this plea cannot be sustained, Tvl;:ii the finding of the 
Judge in respect of this second transaction has been taken 
into consideration. A stipulation not to alienate cannot 
operate to annul a bona fide conveyance to a third person 
by the mortgagor for the purpose of paying ofE the original 
mortgage debt. Where the second mortgagee is the medium 
of paying over to the first mortgagee the amount of the 
3 
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latter's debt and to that extent takes the place of the mort- 
gagor, it cannot with propriety be said that there has beien 
a breach of the agreement. The decision of the late Sud- 
der Court* of Agra dated 3rd February 1851, held the 
sale of the mortgagor's rights invalid, because contrary 
to the stipulation the mortgagor had alienated the property 
whilst the term of mortgage had some time to run. But 
in this case, as the judge has, in effect, found, the mort- 
gage was at the time of the second loan redeemable, and 
the second loan was in part for the purpose of paying off 
the first mortDraoje. 

We do not think that there is any force in the fourth 
objection as the assertion of the second mortgagee, that he 
had paid the mortgagor the full consideration set out in the 
second bond, is not a binding estoppel as it is not pretend- 
ed that this statement, had any effect on the special ap- 
pellant's course of action, and led him to act upon it as if 
he had understood it to be made in good faith. 

In reference to the third objection, that in the suit for 
redemption on the part of the mortgagors there was a com- 
promise on their part, and that the plaintiff being implead- 
ed therein did not object to the compromise, we observe 
that the plaintiff Avas merely impleaded because he was a 
sharer in the mouzah and not that he had really any con- 
cern in the suit : and he was no party to the compromise 
which took place between the plaintiffs then and the special 
appellants. 

Lastly, it is objected that the Judge has failed to decide 
with regard to the amount due to the appellant. We do 
not think that this objection calls for further notice than 
that as the special appellant's own representation contain- 
ed in the compromise of 20th April 1864 shows, that the 
sum of 1,462 Rupees 13 Annas was all that was due, and 
therefore the omission to do so was not a defect that could 
on any way prejudice the rights of the appellants here when 
the respondent lodged the amount to pay them. A larger 

* Heera Lall, versus Ruclipnl, VI., decisions Sudder Dewany 
Adalut North West Provinces 1851, 3^. 
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amount was stipulated as due, but the statement showed 
that it was a bare debt contracted by the mortgagors and 
first mortgagee and subsequent to the second mortgage. 

AVe therefore maintain the decision of the Lower Ap- 
pellate Court and dismiss the appeal with costs. 

The 18th August 1866. 

Pbesent 

The Hon'ble W. ROBERTS, ) j ,, 
„ If. B. PEARSON, i '^"*^'^^*- 

The Hon'ble R. SPANKIE, 1 ^ . ^ . 

G. D. TURNBULL, j ^•^^- *'"^^"^^^- 

Case No. 1406 oe 1865. 

Special Appeal from the decision of H. B. Henderson Esq. 
Judge of Benares, dated the 22nd August 1866. 

Goor Dial and another ( Defendants ) Appellants. 

versus 
Ramdut and another ( Plaintiffs ) Respondents. 



Pleaders for Appellants. — Lalla Man Rai and Moonshee 

Hanooman Pershad. 
Pleaders for Bespondents.-^M.ovilvie Furreed-ood-deen and 

Moulvie Hyder Hoossein. 

SECTION 6, ACT X. OF 1859. 

Bunker Tenure, 

Bight of Occupancy by Prescription. 

Held that, plaintiffs as holders of a lease from the proprietor, 
which gave them the right of cutting grass and other spontane- 
ous produce of the lands, do not, merely by reason of lengthened 
CDJoyment acquire any right of occupancy in respect to such 
holding ; that the tenure, under which they claimed to hold was 
not a holding of land within the meaning of Section 6, Act X.~of 
IS.*)?, and that they mn.«t, in the absence of an express condition 
otherwise determining the period of lease, be held to be tenants at 
will holding year by year at the pleasure of the landlord. 
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This Case teas referred to a Full Bench by Messers. Peav' 
son and TurnbuU, with the following order : — 

He/erring Order. — This was a suit under Clause 6, Sec- 
tion 23, Act X. o£ 1859, to recover possession of 4 plots 
of land on the ground of plaintiffs' illegal ejectment by 
the defendants. 

Plaintiffs claim under a lease from the original proprietor 
of the estate, the late Nawab Ikbal-ood-dowla, dated 1249 
Fuslee, giving them the right of cutting the reed, thatch 
grass and other spontaneous produce of the land in question. 

This is uncultivated jungle land, comprised within the 
area of the Ritmna or preserve, forming the Nawab's es- 
tate, the whole of which has been let in farm for a term 
of years to the defendants ; and the ground of action is, 
that the defendants have prevented the plaintiffs cutting 
the grass and enjoying their rights, and thus illegally 
ejected them from their holding. 

The reply was, that the defendants were legally justified 
in preventing the cutting of the grass : that as lease hold- 
ers from the proprietor they retained the direct control 
giving out leases year by year to their sub-tenants ; and 
that the plaintiffs had no right of tenancy entitling theOa 
to sue for recovery of possession. 

The Deputy Collector Mr. Robertson at first dismissed 
the suit on the ground, that the tenure was not a holding 
of land in the sehse of Section 6, Act X. of 1859 : and 
that therefore no right of occupancy could accrue in 
respect to it. 

He also found that the putta or lease under which the 
plaintiffs claim to hold, (even if genuine which was contest- 
ed ) appeared to' be for one year only, and contained no 
contract for perpetuity, or an unexpired term. 

In appeal this decision was reversed by the Judge, who 
(holding that as Clause 4, Section 23 entitled the Zemindar 
to sue for arrears of rent due, on account of pasturage forest 
rights and the like ; so Clause 6 gives the lease holder of 
such rights authority to sue for recovery of possession of 
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such tenure when ejected, ) remanded the case for a fresh 
decision on its merits. 

The Deputy Collector again found in the defendant's fa- 
vour, and dismissed the claim, holding that though Section 
23, Clause 6 may give a -tenant a right to sue for posses- 
sion or occupancy of any tenure, from which he may have 
been illegally ejected, yet that the ejectment must be 
shown to be illegal, before he can be held entitled to re- 
covery of possession ; that a tenant without right of oc- 
cupancy is liable to ejectment at the pleasure of the land- 
lord ; and that in the present case the plaintiffs had failed 
to prove a right of occupancy ; that the " putta, " was not 
proved to be genuine, and that the preponderance of tlie 
evidence was in favour of the facts alleged by the defend- 
ants, viz, that management of the jungle had been re- 
tained by the Zamindars in their own hands, and that 
they made contracts, yearly Avith the under tenants on 
different terms. 

This decision was a second time reversed in appeal by 
the Judge, whose judgment is thus recorded. 
" In appeal plaintiffs urge. " 

1 — ' That decision of the Lower Court regarding ap- 
' pellants' want of right of occupancy, is conjectural and 
' grounded only on the assertion of the defendants. ' 

2. — ' It has been decided by a Full Bench of the late 
' Sudder Court, that even if a holder obtains possession 
' or a lease for one year only, if he retains possession for 
* a number of years, he acquires a right of occupancy. In 
' the present case, appellants hold under a perpetual 
' putta, and have paid rent every year, from 1249 to 
' 1272, upwards of 20 years. ' 

3. — ' File a Moonsiff's decree of July 1859 in favor 
' of defendants against plaintiffs, for balance of rent for 
' three years at 32 B&-. per year on 4 plots of land, in 
' proof of plaintiffs' present claim. ' 

4. — ' Appellants have filed receipts for several years ; 
' the loss of receipts, does not disprove appellants' state- 
' raent, that they have held for a series of years at the 
' same rent. ' 
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^' From the receipts, and the records, in the suit insti- " 
'• tuted by certain of the defendants in the present case, " 
" against the present plaintifFs, in the Moonsiff's Court in " 
'• 1859, for recovery of their share of balance of rent, then " 
•' due by present plaintiffs, on acccuint of 4 plots of jungle " 
" land, for three years, the rent of which was then stated " 
" to be Rs. 32, it is proved, that the plaintiff s have held the " 
"right of cutting grass '■'■ puttoo,^'' and " sewee," in 4 " 
" plots of jungle ; the boundaries of which are given in " 
" the defendants' written plaint in 1859, for upwards of " 
" 20 years at a yearly rent of 32 ^8«-. which appears to " 
" have been invariable. In default of other evidence, ( and " 
" it would be difficult to produce witnesses to the genuine- " 
" ness of a document executed 23 years ago,) the facts " 
" above recorded as established, are in themselves sufficient " 
" proof of the genuineness of the puttah. The plaintiffs state" 
" that defendants have ejected them /. e., deprived them of " 
" the right of cutting grass in a portion of these 4 plots, " 
" Defendants acknowledge they have prevented plaintiffs " 
'■ from cutting grass in the jungle ; they say the plaintiffs " 
" ai'e in possession of 10 beegahs only, and that they have " 
" taken possession of 40 beegahs: but they nowhere state " 
" that plaintiffs have endeavoured to take possession of " 
" any jungle in addition to the 4 plots and it cannot be " 
" supposed that these 4 plots only contain 10 beegahs, for " 
" it is not probable that plaintiffs would pay 32 Ss-. a year " 
" for the right of cutting grass in only 10 beegahs. The " 
" whole tenor of the defendants' defence shows, that they"- 
" dispute the plaintiffs' right to claim 4 plots at 32 Bs-. a " 
"year; and it is evident that they have dispossessed" 
" plaintiffs of a portion of these 4 plots." 

''I find therefore for the plaintiffs; and declare their right to" 
'•out grass ^niig seriree' and ^puttoo,^ in 4plots of ground (the" 
''boundaries of which are those detailed in the plaint of the" 
"defendants GoorDyal and others filed in the Moonsiff's" 
''Court of Chandnee Chowk on 30th June, 1860,)on pay-" 
''inentof an annual rent to defendants of 32 Bsp.per year; also" 
''I decree their claim for 10 Ss-. on account of damages" 
'•with the usual interest ; and accept their appeal charging'' 
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"the defendants with the costs o£ all the Courts including" 
"fees of one vakeel only." 

"Defendants' vakeels demur at a clerical error in the " 
" plaintiffs' written statement, where they call themselves " 
^[thekadars of the 4 plots of jungle. This mis-statement" 
"does not bar the plaintiffs' claim : they bring a suit, as " 
" rent paying tenants against parties, to whom they are " 
"liable for rent," and who, they complain, have dispossessed" 
" them of a portion of their tenure." 

In special appeal it is urged that the decision is opposed 
to Law ; in that (1) the suit is not cognizable by the lie- 
venue Courts, and ( 2 ) that the plaintiffs cannot ha\ e 
acquired any right of occupancy in the land, in which they 
claim the right of cutting the grass and other products 
and are not entitled to a decree for recovery of possession 
on the ground of illegal ejectment. 

The first plea is of no value : of the plaintiffs' right to 
sue, and of the jurisdiction of the Revenue Courts to hear 
the suit, there can be little question. But the question is 
on the second plea, what was the nature of the holding 
and the relative position of the parties. 

Were the plaintiffs mere tenants at will holding from 
year to year and liable to ejectment at the pleasure of the 
defendants on the expiry of any one year ? Or did they 
hold under lease or otherwise for a determinate period, the 
term of which had not expired ? Or have they by long 
occupancy acquired a right of occupancy under Section 6 ; 
and was their ejectment illegal ! 

It has been found by the Lower Appellate Court that the 
plaintiffs are tenants of the defendants paying a fixed rent, 
w^hich has not varied for a sei*ies of years ; that the lease 
under which they claim to hold granted to them above 23 
years ago by the proprietor of the estate, in whose place 
the defendants now stand, is genuine ; and that the plain- 
tiffs have held undisturbed possession ever since ; and the 
effect of the judgment in their favor is to declare that 
they have, thus, acquired a right of occupancy by prescrip- 
tion" independent of any title, that they might be able to 
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sliow uuder the lease ; and that their ejectment was there- 
fore illegal. 

The judgment has not been based upon the terms of the 
lease or the construction, which those terms may bear in 
respect to the period, for which the lease was granted, and 
the sole point then for determination is, whether the 
ruling, on the actual ground, on which it rests, is correct or 
not ; whether a right of occupancy has been, or could be 
created in such a tenure, and whether the provisions of 
Section 6, are, or are not applicable ? 

As this is a novel question, in regard to which we can 
find no previous ruling as a precedent to guide us, we 
deem it advisable to have the opinion of the Full Court to 
Avhom we refer it accordingly. 

The case having been fully argued before a Full Bench 
the Court are unanimously of opinion, that the tenure, 
under which the plaintiffs, special respondents, claim to 
hold, is not a holding of land within the meaning of Section 
(), Act X. of 1859 in respect to which a right of occup- 
ancy can have been acquired by the plaintiffs. 

The only rights, which the plaintiffs have hitherto en- 
joyed, and to which they claim to be entitled, are certain 
forest rights, the right to cut the reed, and thatch grass- 
es tlie spontaneous produce of the soil within a certain 
area and nothing more. 
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Beyond this they have not even according to their own 
sliowhig exercised any other rights, indicating an actual 
possession of and dominion over the soil. 

They have no power to break up, or cultivate the land 
and they have not eVen any special right of pasturage 
A\ithiu the area, over which their right to the particular 
[)roduce specified in the lease, extends. 

The right of pasturage is shoWn to hi exercised^ generally 
by the tenants of the estate over the entire area of the 
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preserved tract } and the plaintiffs' rights are in fact strictly 
confined to the wild produce, whose growth is each year 
spontaneously renewed, in a particular portion of that 
area ; and in no way extends to the soil itself. 

The right to this spontaneous produce apart from an 
actual possession and occupation of the land is one annually 
accruing and unless conveyed by the owner or other per- 
sons holding from him in occupation of the estate or 
tract for an express term of years, must be regarded as 
held year by year, and determinable each j-ear. 

Such a right is clearly distinct from the right of a tenant 
in arable and culturable land, in which there is an actual 
constant and manual occupation of the soil on the tenant's 
part, and in which the fruits, that he enjoys, are raised by 
the tillage and cultivation of the land by his labour and 
at his expense. 

No prescriptive right of occupation can, we are of opinion, 
be created in a tenure of the nature now under considera- 
tion ; merely by reason of the lengthened enjoyment by 
the tenant, holding under a lease for rent from the owiler 
of the soil of the wild produce forming the forest rights. 

A tenant of such rights, failing an express condition 
otherwise determining the period of the lease, must be 
held as a tenant at will and holding year by year at the 
pleasure of the landlord ; possessing no other rights of any 
sort in the land and removable at pleasure. 

To hold otherwise would virtually be to prevent the 
landlord for ever from improving his estate by breaking up 
the forest land and bringing it under cultivation, and to 
restrict him, though the owner of the soil, from making 
use of, and realising the full amount of profit from it, to 
which he was justly entitled. 

Analogous to the rights, which form the subject of the 
present suit, are fisheries and similar rights of pasturage, 
&C.J all coming under the head of Phulkur and Bunhir : 
and we find a ruling of the Calcutta Court on the question 
of the right of occupancy in a Phdhir holding. No. 2363 
of 1864, dated 14th January 1865, AVoomakant Sircar 
4 
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versus Gopal Singh which seems very much to the 
point, and in which the principle above laid down 
is enunciated ; that the mere occupancy of such a 
holding for a series of years gives no right against 
the landlord ; and that the tenant must be r^arded as a 
tenant at will liable to be ousted at any time by the pro- 
prietor. 

Under this view we consider that the judgment of the 
Lower Appellate Court is erroneous and cannot be main- 
tained. 

We decree the appeal ; and reversing the Judge's deci- 
sion accordingly restore that of the Court of first instance 
dismissing the (plaintifEs' ) respondents' claim with all 
costs payable by them. 



The 21st August, 1866. 
Pbesent : 
The Hon'ble Sir W. MORGAN, Kt. Chief Justice - 



Case Xo. 207 of 1863. 

Mevietr of judgment of the decision, of the late Sudder 

Court in a Begular Appeal, dated 27th August* 1864. 

Confirming the decision of R. Spankie Esq. Officiating 

Judge of Meerut, dated 18th August 1863. 



Mussumat Lado ( Plaintiff ) Appellant. 

versus 

Mussumat Oodey Koonwur (Defendant) Respondent. 

Pleaders for Appellant.-Moulvie Hyder Hoossein, Moulvie 
Furreed-ood-deen and Moonshee Hanooman Pershad. 

Pleaders for Besjmident.-Lalhi Maai Rai and Baboo Ram 

Narain. 

• II Decigion, ' Sudder Dewamiy Adawlut,' N.-W. P., 1864. 365. 
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Hindoo Law, Biffht of Inheritance 
Disclaimer of. 

Held by a majority of the Court that plaintifE's petition oE 
August 1859 the real intention o£ filing which was to cure the 
objection by mortgage in a suit for redemption of mortgage by 
the defendant ( a stranger ) as a guardian of Shib Lall plaintiff's 
minor son, cannot be regarded as a disclaimer or relinquishment 
of any portion, of the right which she ( plaintiff ) now claims as 
heiress of her minor predeceased son. 

This case was referred to a Full Bench by Messrs. Boss and 
Edwards, Ju/dges of the late Sadder Court, ivho admitted 
the review of a judgment passed by that Court in 1864 
u-itk the following order : — 

Referring Order. —This is an application for a review o£ 
the decision of this Court passed by Messers. Simson and 
Lindsay on the 24th August last. 

The circumstances of the case are fully detailed in that 
decision. They may shortly be explained thus. 

Buldeo Buksh the original owner of the property in suit 
had by his widow Mussumat Lado, the petitioner, two sons 
Kullyan and Shib Lall. Kullyan predeceased his father 
leaving a widow Oodey Koonwur, the defendant respond- 
ent but no issue^ Shib Lall died, a minor, after his father's 
decease. 

Mussumat Lado has in this suit claimed the estates " Um- 
berah " and " Ameerpore " (on the ground that she is the 
heiress of her son the late Shib LalL 

This Court has in appeal affirmed the decision of the 
Court of 1st instance dismissing her claim on the ground 
that, by a petitiou of the 24th August 1859, she had re- 
linquished her daim on these estates, in favor of Oodey 
Koonwur, defendant respondent, and Shib Lall. The 
Court further held that Oodey Koonwur having adopted 
Shib Lall as her son was entitled to succeed to his property 
on his demise. 

A review of this decision is now prayed for on the fol- 
lowing grounds : — 

1st. — The decision of the Court has been passed on the 
basis of Shib Lall's adoptio© which was not urged as an 
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argument by defendant herself, and the purport of the 
petition dated the 24th August 1859, is simply to the 
effect, that Mussumat Oodey Koonwur was empowered on 
the part of herself, and as guardian and protector of Shib 
Lall her husband's brother, a minor, to look after the suit 
then pending ; in, that petition too, there is no mention of 
Shib Lall's being adopted according to the rules of Hindoo 
Law. Nor is it actually mentioned or even implied in that 
petition that the plaintiff had waived her right of inherit- 
ance to Shib Lall's estate. 

2nd. — Such adoption of any person by a childless widow 
who can show no permission to that effect from her hus- 
band is illegal ; moreover it is not allowable to adopt a 
husband's brother. Under these circumstances, by use of 
the term mother of the adopted child, the defendant can- 
not acquire right of heirship to Shib Lall deceased. Be- 
sides, as heir to the said Shib Lall the plaintiff possesses 
full title to all that property, which descended to Shib Lall 
minor as heir to his father. 

3rd. — 'From the mere fact of acting as a guardian in the 
former case, the term mother cannot apply to the defendant. 
The reasons for the heirship is shown in the former papers. 

4th. — The partnership acknowledged by Mussumat 
Oodey Koonwur cannot be a bar to the determination of 
petitioner's right of heirship to the deceased Shib Lall, a 
minor. 

We consider, that there appears to be prima facie 
grounds for this application. We observe, that on the 
demise of Buldeo father of Shib Lall, the whole property 
vested in his sole surviving son Shib Lall to the entire 
exclusion of his widow Mussumat Lado and Oodey Koon- 
wur his daughter-in-law and the widow of his son Kullyan. 
Mussumat Lado therefore possessed no right in the estate 
which she could relinquish in favor of any party. 
Her petition, therefore, of the 24th August, is as the 
appellants contend valueless and in-operative. The ap- 
pellant, as we consider has grounds for ' contending 
that, that petition, cannot be held to contain any 
renunciation of her right in the estate in suit as 
heiress of her son Shib Lall. Nor does it contain 
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any admission of Shib Lall's adoption by his slster-iu-law 
Oodey Koonwur,"an adoption which if it had taken place, 
would be illegal under Hindoo Law, first on the ground 
that he was his father's only surviving son, and second iis 
he was the son of a party whom the adopter couUl not 
have married. 

As there seems to us good grounds for admitting tho 
review, the case is directed to be brought forward at first 
Full Bench for rehearing. 

Opinion of W. Edwards and F. B. Pearson, Jiuhjes 
of the late S udder Court, dated 8th March 1865. — We 
are of opinion, that the grounds on which the plain- 
tifE appellant's application for a review of the judg- 
ment of the 27th August last, was admitted, are valid 
grounds for decreeing that portion of her claim, which 
has been dismissed. It is not, we observe, now seriously 
contended on behalf of the respondent, that she could 
legally adopt her husband's younger brother Shib Lall, 
or that any such adoption is alleged in the plaintiff's 
petition of the 24th August 1859. So much therefore of the 
decision under review as rests on such supposed adoption and 
an acknowledgment thereof by the appellant, is indisputably 
and confessedly erroneous. It is also unquestionable that 
Shib Lall was his father's sole legal heir ; and that the 
plaintiff had only a right to be maintained out of the pro- 
ceeds of the estate left by her husband. It is equally un- 
questionable, that she is her son Shib Lall's legal heir ; 
unless she be shown to have relinquished her right to suc- 
ceed him in the estate or any portion of it ; the only 
point for consideration is whether by her act in causing 
the respondent to be reported in the fouteenameh submitted 
after Buldeo Buksh's death as his heir jointly with Shib 
Lall, and ultimately allowing the respondent to be register- 
ed as a co-heir with herself and her son in succession to 
her husband in the proprietary register or by the terms or 
tenor of the abovementioned petition she is precluded from 
advancing her present claim or any part of it. \\"e liold 
then, that the object of associating the respondent's name 
with that of her non-adult son in the proprietary register 
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in succession to the ktter's father was not to con- 
fer on her any share in the property to the detri- 
ment of her own son, but, as explained in the peti- 
tion of the 24th August 1859, to enable her daughter- 
in-law to continue to discharge in respect of the 
minor the maternal duties, which his parents had 
assigned her from the date of their elder son's de- 
cease. The general object of the petition of the 24th 
August 1859 was, we consider, the same, although it had 
a special and particular object, viz., to obviate an objection, 
which had been taken to the prosecution of, the suit for 
the redemption of the mortgage of the mouzahs in dispute 
by the respondent as guardian of the minor, by recognizing 
her as his guardian, and withdrawing all personal claims 
in connection with the property. The disclaimer it is to 
be remarked, was made by the plaintiff simply in her 
character as the real mother and legal and natural guardian 
of Shib Lall, with a view to secure to him the more 
efficient guardianship and protection of the respondent, 
and without the slightest reference to the improbable con- 
tingency, which has occurred, of the boy predeceasing 
herself, and not in terms which transfer any rights waived 
by her other than of guardianship to the respondent, be- 
sides that, at that time the old lady possessed, as we have 
already noticed, no lien at all on the estate excepting a 
right of maintenance, and could not therefore transfer 
any share in the estate. Under the circumstances too, 
we conceive, that the disclaimer contained in the pe- 
tition is wholly inapplicable to rights, which had then 
no existence, but have since arisen out of Shib Lall's 
demise. 

Opinion of A. Ross and W. Roberts. Judges of the late 
Sudder Court, dated 21st March 1865.- We concur with our 
Colleagues in holding that areview of judgment is necessary 
in this case, the former judgment of the Court in so far as 
it recognizes the adoption of Shib Lall by the defendant 
Oodey Koonwur, being in our opinion based on a mis- 
conception of fact, and we accept generally the statement 
of the case, given in the minute of Our Colleagues. 
The whole case turns upon the construction to be put on 
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the (plaintff) appellant's petition of the 24th August 1859, 
and the consequences, which must be held to follow from 
the statements and admissions made in that petition. The 
former Judges, who first tried the case, have held that 
the plaintiff Mussumat Lado by her petition abovemention- 
ed relinquished absolutely all claim to the two mouzahs, to 
which the petition relates, and acknowledg'ed Mussumat 
Oodey Koonwvr, as joint proprietor with Shib Lall there- 
of and in virtue of her adoption of Shib Lall, as the lawful 
heiress of the latter. Our Colleagues, Messrs. Edwards 
and Paarson, have regarded Mussumat Lado's petition as 
amounting to nothing more than an acknowledgment of 
Oodey Koonwur as guardian of her brother-in-law a mi- 
nor, and not as in any way transferring to Oodey Koon- 
wur any rights whatever. We take a view differing 
from both the above. While we admit that the language 
of the petition in no way implies the adoption of Shib Lall 
so as to vest in Mussumat Oodey Koonwur inheritance 
rights as the adoptive mother and consequently as heiress 
of Shib Lall, we are on the other hand of opinion, that the 
language of the petition in more than one jDassage, goes 
far beyond the mere recognition of Oodey Koonwur as 
the guardian of the petitioner's son Shib Lall. The pas- 
sages which we have extracted,* in our opinion, imply 
not only an entire relinquishment by the petitioner of all 
present right, and interest in the two villages named, but 
a clear recognition of Oodey Koonwur as joint proprietor 
with Shib Lall of the said villages. Now looking to the 
circumstances, under which these statements and admis- 
sions were made do we consider, that the intention of the 
petitioner was other than the literal sense of the language 
clearly implies. The considerations, by which the petitioner 

*"Bulke main ne, babais zaeefee aur natawanee aur Peerana 
salee upne ki, fouteenamah Buldeo Buksh Pisr, sirf khas name 
Oodey Koonwur aur Shib Lall ka, ba-khanah milkeeut likha deea 
hai; aiir moojh ko kisi four se davce khuch hukeyut hurdo mouzah 
ke naheen hai." 

Bahur Kaif Mussumat Oodey Koonwur "khood \va walee Shib 
Lall mnzkoor ke inalik hai, aur main peer zaeef boon " Mussumat 
Oodey Koonwur " khood wa walee Shib Lai Piar mere ki bahoo 
malik aur mookhtar hai." 
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wa8 influenced to make a disposition o£ the pro- 
perty so favorable to her daughter-in-law Oodey Koon- 
Avur Avere, it seems to us, not merely her desire that 
her ]ninor son Shib Lall might have in his sister- 
in-law a careful guardian and efficient and zealous 
manager of the mouzahs in question, but also a desire 
to make some recompense to Oodey Koonwur for the 
trouble and, expense incidental to the prosecution of 
the suit for redemption of the mortgage on the 
mouzahs and the management of them, as well as 
the relief of the petitioner herself, who was old and 
feeljle, from all such trouble and expense. Having 
no doubt then that the intention of the plaintiff, 
as set forth in the petition, was to acknowledge Oodey 
Koonwur as part proprietor of the two mouzahs, and 
as it appears from the record that Oodey Koonwur 
in pursuance of the admission in her favor by Mus- 
sumat Lado prosecuted the suit to the end even after 
Shil3 Lall's death, and obtained possession of the two 
mouzahs; we hold that the plaintiff is bound by her act of 
relinquishment and recognition in favor of Oodey Koon- 
Avur her-daughter-in-law to the full extent of the rights, she 
at the time intended to recognize in Oodey Koonwur, 
not\vithstanding that at the time as a matter of fact 
she posvsessed no rights in the two mouzahs. It is 
true that her act, ,as that of a person possessing no 
rights in the property relinquished in favor of Oodey 
KoouANur could in no way prejudice the rights of Shib 
Lall as heir of his father or of other persons, who 
may be proved to have rights as reversioners. But 
we know no principle of l^aw, which would prevent 
the plaintiff's act from being binding on herself ; al- 
tliough at the time she may have possessed no rights. Hold- 
iiii^- therefore, that the recognition of the defendant's pro- 
prietary title by the plaintiff, is binding on the latter, We 
]ia\'e next to consider, whether the relinquishment by the 
plaintiff of her own rights in the two mouzahs, is to be held 
to extend to her contingent right as heir to her son. With 
reference to this point we admit, that there is much force in 
tlie remarks of our late Colleagues, whose decision is under 
rcAiew, in support of the view they have taken of the effect 
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o£ the plaintiff's act of relinquishiuent ; but, on the whole, 
we concur with our Colleagues in thinking that the dis- 
claimer by the plaintiff of her own rights Avas made without 
any reference to the improbable contingency of her son pre- 
deceasing herself. It cannot, therefore, we think, be held 
to have included any, but what the plaintiff believed to be 
her actual, and existing rights ; and therefore cannot be 
held to have extended to laer contingent rights [as heir to 
her son on the death of the latter, a contingency, Avhich 
she could not at the time have contemplated. The inten- 
tion of the plaintiff was, we think, to acknowledge Oodey 
Koonwur's proprietary right in only half the property; and 
her relinquishment of her oAvn rights in favor of Oodey 
Koonwur was limited to that share. The effect of the 
petition of the 24th August 1859, being thus, in our 
opinion, to acknowledge Oodey Koonwur and Shib Lall as 
joint proprietors in equal shares of the two mouzahs 
we are of opinion that the plaintiff is entitled as beir 
of her son Shib Lall to a decree for half of the two 
mouths in dispute and to half the mesne profits from 
the date of Shib Lall's death to the date of possession with 
costs in proportion. As the opinions of the Judges of 
this Court are equally divided in this case, it will be 
necessary to refer it under the provisions of Section 7, 
Regulation 6 of 1831, for the opinion of one or more 
Judges of the High Court of Calcutta. 



I UD OMENT. 



1 agree with the learned Judge-, who think that 
the plaintiff's petition of August !85i), cannot be 
regarded as a disclaimer or relinquishment of any por- 
tion of the rights, which are asserted by her in the 
present suit. She is undoubtedly the heir of her son 
Shib Lall and entitled to the inheritance ; unless she 
has transferred her right wholly or in part to the 
defendant. 

She is supposed to have done so by the petition, or at 
5 
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least to ha\'e made such allegations therein, as must now 
preclude her from maintaining this suit. But in my judg- 
ment she did not contemplate at that time the event which 
has since occurred, and her real intention was to cure the 
objection, ^hich had been made by the mortgagee, to the 
prosecution of the suit for redemption by the now de- 
fendant ( a stranger, ) who had beyond her maintenance 
no right in the property', and Avas not the lawful guardian 
of minor, whose rights were then in suit. The Avhole of 
the property was the son's and neither of the Avidows had 
any right or interest in it Avhich the one could reUnquish 
in the other's faA^or. 

Tt is possible that a person may by his acts preclude 
himself from asserting not only his present rights but all 
others, Avhich may hereafter accrue to him, but this 
result does not follow from doubtful or ambiguous acts or 
admissions. 

In the present case even if the language of the petition 
had clearly shoAvn an intention to disclaim all interest what- 
soever present and future in the property ; the Court 
might well hesitate to give to it this effect. Looking at 
the occasion, Avhen it was presented, and at the condition 
of the old Avoman at that period and at the language 
emploj^ed, T should regard it as little more, than an 
admission made for the purpose of that suit ; though 
made in terms, which might perhaps well tend to thro^v 
discredit on any subsequent assertion of plaintiff inconsistant 
Avith the allegation in the petition. The Aveight to be 
fairly attached to it depends upon a considei'ation of the 
Avliole of the circumstances, under which it was made, not 
less than ui)on its Avords. As a document relinquishing 
or disclaiming the rights which the plaintiff now sues for 
( ci:, the inheritance ) it seems to me to deserve little or 
no Aveight. 
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The 2Ut August, 1866. 

Present ; 

The Hon'ble Sir W. MORGAN, Kt. Chief Justice. 



Case No. 361 or 1864. 

Review of the judg7neiif.s of the late Sadder Courfin Speeial 
Appeal cases, dated 16th September 1864, Coiijirming 
the decision of C. R. Lindsay Esquire, Judge of Gortici- 
j)ore, dated 12th January 1864. 

Gunga Pershad and others ( Plaintiffs ) Appellants. 

versus 
Baboo Ajoodhia Pershad and others ( Defendants ) Res- 
pondents. 

Pleader.'' for Appellants. — Moulvie Mehudee Hussein and 

Moulvie Abdool Suttar. 
Pleaders for Respondents. — Lalla Man Rai and ]\Ioonshee 

Hanooman Pershad. 



Case No. 362 of 1864. 
Gunga Pershad and others (Plaintiffs) Appellants, 

versus 
Ram Pershad and others (Defendants) Respondents. 



Pleaders for Appellants. — Moulvie Mehudee Hussein and 
Moulvie Abdool Suttar. 

Pleaders for Respondents. — Lalla Man Rai and Moonshee 
Hanooman Pershad. 



Agency, Head inen of 'village, 
Boundary disputes, &c. 

Held that, to'make the act of the headmen of a village in bound- 
ary disputes and other matters binding on the co-sharers, it is not 
necessary, that there should be specific authority by power of at- 
torney or otherwise or subsequent express or implicit assent or 
sanction in absenct thereof. Kequisit^* fiuthority uiay be inferred 
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from the facts of each case by showing that the headmen of the 
village have usually in similar disputes been permitted to act and 
represent for the other sharers. 

Held also ; that agency in every case can only be created by the 
will of the principal ; and his will be manifested in writing or 
orally or simply by placing another in a position so as to be under- 
stood according to ordinary rules and usages to represent and act 
for one, who has Si keed him. 

This case was referred to a Full Bench by Messers. Ross 
and Huberts^ Judges of the late Sudder Court who admit- 
ted the revieir cf a judgment passed by that Court in 1864, 
with the folio > ring order. : — 

Referring order. — As it is contended by both the part- 
ies to the decision of which review is- soHcited by the 
plaintiffs appellants, that the said decision is in conflict 
with the decision of the 9th July 1864, in case No. 164 
of 1863, and as we consider it necessary to define how far 
subordinate proprietors are bound by the acts of their 
leading co-partners and of their Lumburdars in matters of 
arbitration and in the adjustment of disputes with the 
Zamindars of other villages or other parties, and what is 
necessary to give due authority to suph leading co-partners 
to act in such behalf, we grant the review and order that 
the case be brought on for rehearing before the next Full 
Bench for the decision of the above question. 

Opinion of A. Ross and W. Roberts, Judges of the 
late Sudder X'oitrt, dated 27th February 1865. — A Re- 
view of judgment having been applied for by the 
plaintiffs appellants in special appeal cases, Nos. 361, 
362 of 1864, ( Grunga Pershad Roy and others plaintiffs 
appellants, ) on the ground that the said decisions are in 
conflict with the decision of this Court in case No. 164 of 
1863 (Bhurrut Doobey and others plaintiffs appellants,) 
dated 9th July 1864, was granted by two Judges, (Messers. 
Ross and Roberts,) and the cases were referred to a Full 
Bench for the determination of certain questions as set 
forth in the order of reference, dated 25th January 1865. 
After full consideration of both the decisions alleged to be 
in conflict and hearing argument on both sides on tlie 
(questions referred, we are of opinion j that the two decisions 
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are not necessarily in conflict. For, while it is true that 
the two decisions, of which review is prayed for, proceed 
on the assumption ; that in the appointment of arbitrators 
by the leading men of a village for the adjustment of n 
boundary dispute it is not necessary, that such arbitrators, 
as representatives of their co-sharers, should be empowered 
to act for them by a formal or written authorit}^ ; the 
earlier decision, if Mr. Pearson's opinion, which was con- 
curred in by Mr. Edwards, be regarded as laying down the 
principle affirmed by the majority of the Court in 
that case, does not go so far as to affirm the contrary. 
For after saying that he is unable to assent to Mr, 
Roberts's opinion, as stated in his words, Mr. Pear- 
son goes on to observe, '' I conceive that the reprc- 
"sentative of an absent sharer must he duly empowered to ai-f" 
'■'■for him ; and that the Litmherdar or headmen of tf 
^''Muhal or a thoke or a putte i.< not, as such, " 
"competent to act for the proprietors subordinate to" 
"him, in such a matter as the reference of a bound-" 
"ary dispute to arbitration, unless duly em/ioirere/f 
^'to do so}^ There is nothing in the above state- 
ment of the doctrine, it seems to us, which implies; 
that representative sharers in a mouzah acting for 
their co-sharers in the adjustment of disputes must 
in all cases be empowered so to act by a written or 
formal authority. All that is held to be required 
by the words employed by Mr. Pearson ( and on 
this point we are in full accord with our Collea- 
gues ; ) is ; that the persons putting themselves for- 
ward as representative men shall he duly empoicered. 
There is, therefore, as we have already observed ( un- 
less our Colleagues reject the construction we would 
put on the language used by them in the earlier 
decision, ) not necessarily any conf ict between the 
later and earlier decisions. The question remains, 
" what is to be held to be due and sufficient " 
'■^authority necessary to give vahdity to the acts of re- " 
'■ presentative sharers in such cases." For the satisfactory 
determination of this question, we think it is necessary 
to look to the custom and practice of village communities in 
matters of village administration generally. It is well- 
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known ; that in undivided Hindoo Families having joint 

possession of family property, tlie property and affairs of 

the family are managed by the head of the family ; and it 

Is an acknowledged principle of Hindoo Law, Avhich has 

been universally upheld by the Courts, that the acts of 

such managing heads of families, ( where there is no fraud 

or breach of trust, ) are binding on all the members of the 

family. On a similar principle, it is well-known that, 

among village co-parcenary communities, especially when 

I he members of such communities are numerous ; the ma- 

nau'ement of village affairs is entrusted to certain leadinjr 

members of the community-, each of whom represents some 
one section of such community. These are the persons, 
who manage village affairs generally, who represent their 
own sections, by whatever name these be known, at the 
])eriodical audit of the village accounts, and who, each as 
i-epresentative of his own section, conduct conjointly with 
the admitted heads of other section or bodies qf sharers the 
affairs of the ^•ilIage in relation to the Officers of the 
Government. There are the persons, varying in number of 
course, according to the constitution of the village, who 
attend the Settlement Officer in his operations, and who in 
a body constitute the spokesmen and representatives of the 
entire^ community. These then are the persons, who in 
our opinion although possessing no formal or written au- 
thority must in virtue of the position, and general powers 
accorded to them by village custom be held to be duly 
empowered to act for their co-shai-ers in adjustment of all 
disputes relating to boundary or other matters affecting the 
interests of the village community, which they represent, 
whether at the time of the settlement or at any other time. 
Whenever therefore in any case a question arises as to the 
sufficiency of the authority of any persons professing to act 
for their co-sharers in the appointment of arbitrators or in 
any other matter affecting the interests of a village com- 
munity or any section of such community ; such questions 
uuist. we think be decided with reference to the consider- 
ation above described. In other words, we hold ; that 



the unquestioned and continued performance of iicts and 
exercise of functions, from which delegated authorit\- may- 
be justly inferred, must be held to be sufficient to confer 
due and sufficient authority for the performance of sucli 
acts and the exercise of such functions, although there l)e 
no formal or written authority. And we here observe that 
the principle thus acknowledged by us, is one kid down 
and acknowledged by writers of authority. Thus ^ye tintl 
at page 52 of " Story's Commentaries on the Law of 
Agency " 4th edition, the principle thus laid down. " An 
" Agency may be created by the express words or acts "' 
" of the principal, or it may be implied from his conduct " 
" and^acquiescence." So also, " the nature and extent " 
" of the authority, of an agent may be expressly given 
" by a solemn or unsolemn instrument, or it may be " 
" implied or inferred from circumstances." Mliether 
there l^e in any case such implied authority is a question 
of fact to be decided by the evidence. As our lV)]leagues 
are unable to concur Avith us in the opinion above recorded, 
it will be necessary to refer the question for the oi>iniuu 
of a Judge of the High Court of Calcutta under Section 7, 
Keffulation VI. of 1831. 



^B^ 



Opinion of }V, Edicards and J'. B. ]^eiir.<on, Jiidijrs 
of the late Sudder Coin-f, dated 27th February 1865. — ■ 
We admit without reserve the principle laid down in 
the passage quoted by our Colleagues from Story'b 
Commentaries on the Law of Agency. But we regard 
the application of that principle to the relation bet^\een 
village proprietors and their headmen and the analogy 
attempted to be established between such headmen and 
the head of an undivided Hindoo Family as erroneous 
and dangerous. We observe, that it is doubtless usual 
as a matter of convenience when surve}' or settlement oper- 
ations are going on in or in connection with, any mouzah, 
for some of the leading men of the mouzah to attend 
upon the officials of the survery or Settlement Depart- 
ments for the purpose of assisting them in the per- 
formance of their duties Avith information or otherwise. 
These men point out the boundaries of the mouzah 
tind any internal division, which may exist ; explain 



36 

the nature of the prevailing tenure and the modes, in. 
which affiiirs are regulated, according to custom ; specify 
to shares of the co-parceners and the holding of the te- 
nants ; and make themselves useful in various other 
^i^•ays. In so doing they may be said to act on behalf 
of the village community, and to be in some sort re- 
])reHentati\es thereof ; but we cannot recognize them as 
agents, whose acts are binding on the community or any 
indi%'iduals belonging to it. They are not, Ave believe, 
in practice elected or deputed for the particular purpose by 
their co-sharers, but are perhaps as often as not chosen 
by the (government Officials as being in virtue of their 
])usition in the A'illage most capaple of rendering the aid 
rcciuircd, or as being more intelligent or having more 
leisure tluui others. They are not invested by their co- 
sharers with any powers of any kind. Their statements 
on all subjects, are entirely open to be disputed, and 
indeed on most are held to need to be verified by all 
parties interested, before they can be accepted. Similarly 
as a matter of convenience, the leading men enter into 
engagements with the Government for the payment of 
tlie revenue due from the proprietary body ; arrange for 
the culti\'ation of the lands ; collect the rents ; and 
account for the expenditure of distribution of the same 
to their co-partners. But, neither when acting ordinarily 
on Ijehalf of the village communities in matters relating 
t(» village management and payment of revenue, nor 
extraordinarih- and temporarily in matters relating to 
survey or settlement operations, are they, in our opinion, 
empowered by reason of such agency alone to bind 
others than themselves by their acts. For their acts to 
be binding on others it must be shown ; that they were 
specifically authorized to perform those acts for those 
others whether by a formal power of attorney or other- 
wise: or else that those others, though they did not in the 
first instance authorize the acts, have subsequently ac- 
corded an express or implicit assent and sanction to them ; 
more especially must such previous authority or subsequent 
ratilicatioii be deemed essential to the validity of aets, 
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which involve the rights and interests in real property, of 
parties other than • the actual agents. Thus is the view, 
which we take of the question which has again been 
brought under our consideration by the present reference 
and which it was the intention of our former decision to 
indicate. ■ 

Judgment. 

The opinion of the two of the learned Judges is that 
the headmen of the village, although possessing no formal 
or written authority, must in virtue of the |*dsition and 
general powers accorded to them by village custom be held 
to be duly empowered to act for their ca-sharersin (among 
other matters) the adjustment of as!? disputes relating to 
boundaries. 

If it is intended to belaid down ; that such a power in the 
headmen must as a matter of law be implied from their 
position and hcta the fact, that they usually possess certain 
general powers, I do not agree in this view. As a question 
of fact me existence of the poAver may be inferred from the 
cemduct and acts of the several co-sharers and their ordinary 
usages ; but this inference is not to be lightly drawn. 
It may be, that the headmen ordinarily act for the 
other sharers, and that much of the business of the com- 
munity is transacted through them ; and yet that their 
authority does not extend to enable them to refer to 
arbitration a boundary dispute bet^^reen their own and an 
adjacent village. 

Generally no one can become the agent of another 
person except by the will of that other person. His will 
may be mainifested in writing or orally or simply by 
placing another in a situation, in which according to ordi- 
nary rules and usages that other is understood to 
represent and act for the person, who has so placed him ; 
but in every case it is only by the will of the principal, 
that an agency can be created. If it can be shown ; that 
the headmen of villages, or of their particular village, 
have usually in similar disputes been permitted to re- 
present and act for the other sharers ; their authority to 
do so on this occasion may be inferred, 
6 
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But I do not think, that specific authority by power o£ 
attorney or otherwise is necessary ; or that in the absence 
of such prior authority "an express or implicit assent and" 
" sanction " subsequently is required. The requisite 
authority may be inferred from the facts in this as in 
other cases. And without regard to the precise extent 
of the authority, which the headmen possessed, if the 
plaintiffs in the suit now before the Court knew that the 
former were about to act on their behalf, and did not 
interpose, but acted in, such a way as to lead to the 
belief that they were assenting to, and had authorised 
( with the other sharers ) the arbitration proceedings ; 
they cannot now be permitted to dispute the authority of 
the headmen to refer the matter to arbitration. 

Without entirely concurring in either of the judgments 
I would hold that the decree pronounced on the hearing 
of the special appeal was on the facts found by the Lower 
Appellate Court correct. 



The 5th September, 1866. 

Present : 

The Hon'ble R. SPANKIE. 1 ^„, ^ y 

G. D. TURNBITLLJ' ^M- -Justices. 



Case No. 607 of 1866., 

Special Appeal from the decision of W. J. Bramley Esq.^ 
Judge of AHygarh, dated the 23rd December 1865. 

Surmust Khan and others ( Plaintiffs ) Appellants. 

verms 
Kadii- Dad Khan and others ( Defendants ) Respondents. 



Pleaders for Appellants. — Baboo Ram Narain and Pundit 
Ajoodtia Nath. 

Pleaders for Puspondents, — MoUlvie Hydef Hoossein and 
Jtjeer Koorban Ali. 
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Mahomedan Law, 
Converts, Bight of Succession. 

Held that the question as to succession of property between the 
parties who, though originally Hindoos, subsequently embraced 
Mahomedan religion and professed that religion for successive 
generations, must be disposed of under the Mahomedan Law, and 
the plea of usage opposed to Mahomedan Law must not be re- 
cognized. 

Beferrinq Order. — This was a suit to obtain possession 
o£ landed property paying a proportionate jumma of Rs. 
283-2-6, being the shares of two daughters of Bisharut, 
married successively to the plaintiff Surmust Khan, which 
the latter and his son claim under the Mahomedan Law ; 
also for the avoidance of a lease and mortgage deeds in 
favor of Inayut-ool-lah and Cashmeree Mull defendants, 
and to recover mesne profits from 1266 to 1271 Fuslee. 

The family is one of Chowhan Rajpoots converted to 
Mahomedanism and it is contended by the defendants that 
the daughters of the family according to usage do not in- 
herit. It appeared, that there had been lately two instances 
in which the custom was not enforced. In the first case 
determined by the Principal Sudder Ameen on the 7th De- 
cember 1859, and by the Judge on September 3rd 1860, 
Monower's widow Nujeesb-ool-nissa sued for her share, and 
among the defendants was her daughter Oomda, who re- 
nounced her share in favor of her mother. The custom 
above referred to was pleaded, but the. Courts held, that the 
parties Avere bound by the Mahomedan Law. In the second 
case in 1864 Zeenut a sister of the plaintiff in this suit, 
(Surmust Khan) was concerned and with similar results. 

The Principal Sudder Ameein however in the case now be- 
fore us followed the precedent of the late Sudder Court,* 
dated 14th December 1864 (also an AUygurh case,) which 
on the authority of a Full Bench decision of the Court, f 
dated 25th April 1864 rules,* that converts to a new 

* Oodho Sing, versus Mussumat Ruza. II. Decision Sudder 
Dewanny Adawlut, N.-W. P., 1864, 660. - 

t Noor Jehan Begum, versus Nawab Mahomed Ali Hoossein 
Khan I. Pepision Sudder Dewanny Adawlut, N.-W. P., 1864. 216, 
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religion are not imperatively' bound by the law o£ that 
religion. in sTespect of property; but that they, are ^at liberty 
to remain under the law of their old religion if they elect 
to do so. The Principal Sadder. Ameen therefore dismis- 
sed the claim. 

The plaintiffs in regular appeal insisted, that the ruling 
in the former decrees of 1860 and 1864 should be followed, 
and that the conversion was of such long standing, that 
the members of the family obey iMahoraedan rites and 
customs in all matters. 

The Judge dismissed the appeal, finding, that, there was 
no, proof, that daughters of the family previously to the de- 
crees of 1860 and 1864 had inherited their shares of landed 
property ; and he adds, that^'if the conversion ,be of such 
antiquity as stated by the plaintiffs, then the rule .against 
inheritance of daughters appeared to be of equal antiquity. 

It is contended by the plaintiffs in special appeal that as 
the Mahomedan Law had been followed in cases, in which 
defendants respondents had been concerned, the Zillah Court 
was not at liberty to determine the present suit contrary to 
that law. 2nd.— The Lower Appellate Court had not duly 
considered the third plea showing that the family followed 
the Mahomedan Law in all respects. 3rd.^-^The precedent 
cited by the 'Court of first instance, should be confined 
to the special circumstances of the case on which the 
decision was passed ; as it laid down no general principle 
of practice. 

The Lower Courts clearly held the former. riilings ;of the 
Principal Sudder Ameen and judge to be erroneous; and in 
finding that prior to these decrees therehad been no instance 
of inheritance bydajighters o£the family, they have been 
•guided by the general principle' laid down in the late. Sudder 
Court's, decision of the 2oth April 1864 already referred to; 
and consider that the.family since its conversion has adhered 
to the Hindoo Law; of property; and that its i usage in this 
respect cannot now be disturbed. We however are not 
satisfied of the soundness of the ruling in the case of Noor- 
jehan Begum, if it is to be regarded as laying a general 
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principle in all cases of religious conversion. The Court 
appears to have been guided by the judgment of the Lords 
of the Privy Council in the case of Abraham re/-.s7/.v Abra- 
ham. In that case the question was, whether the Hindoo 
Law as to succession ceased to be binding on a Hindoo 
converted to Christianity and the Sudder Court remark 
that " their Lordships laid down certain broad prin- " 
" ciples, which we think are applicable to all cases, in " 
" which a person has abjured the religion of his ancest-" 
" ors and family, and become a convert to another faith." 

The Court then quote certain portions of the judgment 
of Privy Council, and observe, that "it is in the " 
" opinion of the Court clear, that in the opinion of their " 
" Lordships of the Privy Council, a change of religion," 
" although it releases the convert from obligation of the " 
" law, under which his former religion placed him, does " 
" not necessarily place him under a new law of property." 
" A change of religion does not necessarily involve any " 
" change of the rights or relations of the party " 
" abjuring his old faith in matters, in which his new " 
" faith has no concern, such as rights and interest in " 
" and over property." 

We would however remark that in dealing with the 
succession of property in the case of a Hindoo converted 
to Christianity a very different question arises from that 
involved in the case of succession to property in a family 
converted from Hindooism to Mahomedanlsm. We are 
of opinion that the judgment in the case of Abraham, r. 
Abraham must not be regarded as layiug down a general 
principle in all eases of conversion but that it must be 
held to be confined to instances of conversion such as 
that then before the Court, Their Lordships remarked 
that " the profession of Christianity releases the convert " 
" from the trammels of the Hindoo LaAV, but it does not " 
" of necessity involve any change of the rights or " 
" relation of the converts in matters with which " 
" Christianity has no concern, such as his rights and " 
" interests in and power over property." But so far 
from Mahomedanism or Hindooism- having no concern 
with the rights and interests in and power (»ver property, 
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the whole question of succession and property is bound 
up in these faiths, and it would seem impossible for a 
man to possess the Hindoo or Mahomedan religion, and 
yet to follow the laws of property, which prevail amongst 
persons of alien religion. No man could remain a Hindoo 
or Mahomedan who did so, for these religions define the 
practice which in respect of property is to bind their 
followers, in this they widely differ from Christianity which 
does not profess to have any concern with such matters. 

In this view we are borne out by late decision of the 
Lords of the Judicial Committee of the Privy Council, on 
the appeal of Jwala Buksh r. Dhurum Singh, delivered on 
the 18th of June last. Their Lordships refer to their judg- 
ment in the case of Abraham r. Abraham,* and remark 
that " there the parties wei-e Xative Christians not hav- " 
" ing as such any law of inheritance defined by statute, " 
" and in the absence of one, this Committee applied the " 
" law by which, as the evidence proved, the particular " 
" family intended to be governed. But the written law " 
" of India has prescribed broadly that in questions of " 
" succession and inheritance the Hindoo Law is to be " 
" applied to Hindoos and the Mahomedan Law to Maho-" 
" medans."— " Their Lordships go on to say whether " 
" it is competent for a family converted from the Hindoo " 
" to the Mahomedan faith to retain for several genera- " 
" tions Hindoo usages and customs, and by virtue of " 
" that retention to set up for itself a special and Custo- " 
" mary Law of inheritance, is a question which so far " 
" as their Lordships are aware, has never been decided." 

It is this question which the Lower Courts have decided 
on the general principle laid down in the late Sudder 
Court's ruling on the 25th April. — Before determining 
the appeal before us, we are desirous that the ruling 
should be reconsidered, as we are doubtful how far 
the principle can be applied in the . case of Hindoos 
converted to Mahomedanism. We therefore submit the 
question to a Full Bench of the Court in order 
that so very important a point may receive the con- 
sideration it deserves, and that we may have 

* IX. Moore's Indian Reports 195, 
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the benefit oE the opinion of our Honourable Colleagues 
in dealing with the case. 

The Full Bench has delivered the folloicing Judgme^it 
on the point referred. 



The Hon'ble Sib W. MORGAN, Kt. Chief Justice. 

The Hon'ble W. ROBERTS, 

r. B. PEARSON, \. Justices. 

C. A. TURNER, 
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R. SPANKIE, "I nn T y 

G. D. TURNBULL, j ^^•^^- '^"'*'^'' 



We are unanimously of opinion that the principles laid 
down in Abraham, r. Abraham cannot be applied to the case 
before us. There, as remarked in the judgment of the 
Judicial Committee of the Privy Council on the Appeal of 
Jwala Buksh, r. Dhurum Singh, delivered on the 18th 
June last, the parties were native converts to Christianity, 
not having as such any law of inheritance defined by 
statute, and in the absence of one, the law applied was 
that by which the particular family intended to be 
governed. 

It is to be borne in mind that converts to Christianity 
are converts to a religion, which leaves the whole question 
of inheritance to be settled by the civil power ; and are not 
converts to a religion, such as Hindooism or Mahomedanism, 
Avhich inculcates peculiar law of inheritance as obligatory, 
on those, who profess, their several tenets. In the present 
instance the parties are members of a Mahomedan family 
converted many generations ago from Hindooism. The 
written law of this country as laid down in Section W. 
Regulation IV. of 1793, and the corresponding enactment 
contained in Clause 1, Section XA^I. Regulation III. of 1803 
prescribes; that in all suits regarding succession, inheritance, 
marriage and castes, and all religious usages and institutions, 
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the Mahomedan Laws with respect to Mahomedans and 
the Hindoo laws with regard to Hindoos, shall be considered 
as the general rules, by which the Judges are to form their 
decisions. It was held by Lord Kingsdom, in Abraham, 
versus Abraham, that this rule must be understood to refer 
to Hindoos and Mahomedan s not by birth merely but by 
religion also. Mr. Baron Parke in Rajah Deedar Hossein, v. 
Kanee Zahoor-ool-nissa* observes that the true construc- 
tion of this Regulation as regards Mahomedan is; that, in 
the absence of any Judicial decisions or established j)i'actice 
limiting or controlling its meaning, the Mahomedan Law 
applicable to each sect ought to prevail as to litigants of 
that sect. It is not meant that one uniform law should 
be adopted in all cases affecting Mahomedans, but that the 
JIahomedan Law, whatever it is, should be adopted. 

AVe are aware of no Judicial decisions other than those, 
regarding which this reference has been made, and of no 
established practice, Avhich have limited the meaning put 
upon the Regulation as above noted. There is indeed 
one decision of the Bombay Supreme Court in the case 
of the Khoojahs and of the Memon Cutchees f in which 
Sir Erskine Perr}- admitted the peculiar custom, which 
had prevailed amongst those people from time, that may 
be called immemorial ; although that custom was opposed 
to the Mahomedan l^aw. But that case is not analogous 
to the one before us in which not the custom of a whole 
tribe or caste, but the special usage of a family is 
pleaded in bar of the operation of the Mahomedan Law 
of succession. 

Here the family does not affect to be sectarian, or to 
put their own interpretation on the Mahomedan Law. 

In every respect but that of succession the members of 
the family conform to the law, religious usages and institu- 
tions, Avhich are obhgatory on the other Mahomedans of 
these Provinces. 



* II. Mool-e's Indian Reports 477. 
t 11. Morlej's Digest Page 431, 
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It is only in the particular point raised in this salt, that 
the male members of the family would escape from condi- 
tions, which are an essential portion of the Mahomedan 
Law and inherent in the Mahomedan religious system. 
The first convert could not, we apprehend, give new 
rights of succession unknown to the Mahomedan Law to 
his descendants. 

It matters little, under what circumstances the con- 
version took place, or what were the special reasons, which 
influenced the family in retaining the Hindoo Law of suc- 
cession instead of adopting that of their new religion. But 
it would seem contrary to all principle to rule that the 
successors of the original converts themselves bom 
Mahomedans, should be held bound for all time by the act 
of those original and so, as in the instance of the females 
of the family in this case, be deprived of those rights, to 
which they are entitled by the very religion, of which 
they were born members ; moreover if this case had to be 
decided according to Mahomedan Law as it would be ad- 
ministered by a Mahomedan Court ; the pleader for the 
x'espondents concedes that the evidence of famQy custom 
would not be admissible to vary the law of succession, as 
laid down in the Koran. 

We may further observe that Regulation XI. of 1793, 
may be referred to in support of our view, that the Maho- 
medan Law admits of no special usage except under parti- 
cular circumstances. 

The Regulation quoted was framed for the particular 
purpose of removing restrictions to the operation of the 
Hindoo and Mahomedan Laws of inheritance in those 
cases, in which proprietors of estates, dying intestate, the 
■ succession devolved on the eldest son to the exclusion of 
the members of the family, who, but for the usage would 
have taken shares of the property according to their res- 
pective laws. Such usage was declared to be repugnant to 
the feelings of persons of both religions and subversive of 
the rights and interests of individuals, who would have 
been entitled to a share ; had the laws of their several 
religions been allowed to operate in their favor. 
7 
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' This Regulation, it is true, has been partially rescinded, 
only however so far as not to supersede or affect establish- 
ed usage, which may have obtained in the jungle mehals 
of Midneepore and other districts. 

Thus though special usage might control the law in 
particular tracts, it is apparently otherwise, where no such 
special local usage is known. 

On the whole, therefore, in the absence of Judicial Deci- 
sions to the contrary an.d with reference to the terms of 
Regulation IV. of 1793 and the construction, which has 
been put upon it and what we have quoted above, we are 
of opinion, that where a family has professed the Maho- 
maden religion for successive generations, the Courts in 
this country, on the occasion of a claim to succession being 
met by a plea of special usage are bound to dispose of the 
case under the Mahomedan Law, and cannot recognize 
any such plea of usage, which is opposed to the Maho- 
medan Law. 

With this view of the case on the point submitted to 
us, we return the record to the third Division Bench for 
disposal. 

Judgment. 

In accordance with the opinion of Full Bench we re- 
Verse the decision of the Lower Courts and remand the 
case through the Judge to the Principal Sudder Ameen 
for retrial on the merits under the Mahomedan Law. The 
costs of this appeal will be costs in the suit. 



The 10th September 1866. 

Present : 

The Hon'ble W. ROBERTS, I r ,• 

C. A. TURNER, \ '^"'^"''^ 

CiSE No. 25 OF 1866. 

ttegular appeal from the decision of Mahomed Abd-ool-lah 
Khan Bahadvor^ Principal Sudder Ameen of Caumpore, 
dated 21st December 1865, 
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Kishun Pershad (Plaintiff) Appellant 

versus 

Bhawanee Deen and others (Defendants) Respondents. 



Pleaders for Appellant. — Lalla Man Rai, Moulvie Hyder 
Hossein, Moonshee Hanoonian Pershad, Lalla Jwala Per- 
shad and Moulvie Mahomed Sumee-ool-lah Khan. 

Pleaders for Respondents. — Shah Assud Ali, Meer Ali 
Ahmed and Pundit Bishumber ISTath. 



Account, Settlement of, Disproof, 
Section 14:1, 
Civil Procedure Code. 

Held in contravention oE various rulintrs of the late Sudder 
Court that a suit brought on alleged settlement of accounts and 
balance struck and admitted should not be dismissed merely on 
account of the plaintiff's failing to prove the alleged settlement 
and admisssion of balance by defendant : but that the Court be- 
ing competent under Section 141 of Civil Procedure Code to 
amend or frame additional issues, that may be necessary to deter- 
mine the real question or controversy between the parties, ought 
to enter into evidence regarding the items composing the account, 
and decree the claim regarding such items, if they are proved to 
be due and are not otherwise barred. 



Referring Order. — Claim to recover Rs. 8,372-15-3, 
principal, and in addition, interest on money lent as per 
account as settled. 

The statement of the plaintifE is, that he and defend- 
ants on the 22nd July 1865, came to a settlement o£ 
accounts, when Rs. 8,061-4-3 were found to be due 
to him, /. e. the plaintifE ; and he now brings his action 
for that sum and interest. 

The Principal Sudder Ameen finds, that there is no' 
sufficient proof of the accounts having been settled and a 
balance struck, and holds, with reference to certain preced- 
ents, that it is unnecessary to go into the details of 
accounts ; and he has accordingly dismissed the suit. 

In appeal several objections are urged to the effect, that 
there is evidence to she^v an adjustment : but as this ig 
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not well supported, we do not feel justified in differing 
from the Principal Sudder Ameen in this matter. 

But his decision is impugned on the ground that the 
suit ought not to have been dismissed in toto ; and that 
the accounts ought to have been gone into ; as there was 
the evidence on the record, which would have enabled the 
Lower Court to have adjudicated on the case ; and that if 
further evidence had been deemed necessary, it ought to 
have been called for. 

The principle of the decision in this case is one, which 
though repeatedly affirmed by this Court, has not been 
uniformly recognised : and we think, that it is one of 
such importance, that the case should go before a Full 
Bench for an authoritative ruling on the subject.. The 
rale here impugned was first laid down in the decision of 
the late Sudder Court, dated 20th April 1852,* over- 
ruling a decision of the first Court which had gone into 
the accounts and made a decree in favor of the plaintiff. 
The Sudder Court observed " that suits regarding " 
" accounts must assume one of the two forms ; they " 
" must be either suits on an alleged settlement of " 
" accounts, or suits for a general settlement. It is " 
" evident from a consideration of the pleadings in the " 
" present suit that it must be considered in the former " 
" category." The ' Court then went into the evidence 
upon this point and concluded with the expression of their 
opinion that, " the Court being fully satisfied that the " 
" alleged settlement of accounts, which forms the ground " 
" work of the present suit never took place, are compelled " 
" to reverse the decision of the Principal Sudder Ameen." 

The decision in that case was in 1855, reversed by the 
Privy Council, f who without entering upon any discus^ 
sion of the question of practice, in fact acted in direct 
opposition to the rule laid down by the Sudder Court. 



* Baboo Jankee Dass, versus Dwarka Dass. VII. Decisiorw 
Sudder Dewanny Adawlut, N.-W. P., 147. 

t VI. Moore's Indian Appeal 86. 
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This rule has now ever been repeatedly followed by the 
late S udder Court ; we need only advert to a case which 
was decided on 11th November 1864, * beoaase it was 
then pleaded as it now is before us, that the rule establish- 
ed by this Court has been set aside by the judgment of 
the Privy Council. The Sudder Court on that occasion 
was of opinion, that the point was not distinctly ruled by 
the Privy Council in the case above cited. 

We are desirous, that the propriety of this rule should 
be cons?8ered by a Full Bench. We are strongly inclined 
to consider ; that the Court should not be bound to dis- 
miss the suit without going into the items composing the 
debt ,; if there be evidence on the record to enable the 
Court to form a judgment, as to whether or not there be a 
debt due ; though it discredits the averment of the settle- 
ment of accounts and of there having been a balance 
struck and accepted. as correct. If there be materials for 
a decision, it would seem contrary to the spirit of the 
Civil Procedure Code to remit a plaintiff to a new suit> 
when by the mere framing of additional issues and going 
into the evidence thereon, all differences between the 
parties touching .^e matters in suit could be decided. 

The doctrine of the late Sudder Court indeed was not 
expressly over-ruled by the Privy Council ; but it was 
practically disregarded : and the decision proceeded upon 
the admissions on the part of the defendant of the 
correctness of the account. 

The que^ion is, if the plaintiff sues for a debt putting 
his books in evidence ; and on being questioned on the 
framing of issues rests his claim mainly on an alleged 
adjustment of accounts, but fails to prove the adjustment; 
his suit should be dismissed ; or whether his claim should 
be enquired into with reference to the items making up 
the sum, and judgment be given in respect of a sum not 
exceeding the amount mentioned in the claim. 

* Man DasSi v. Shew Bux, II. Decisions Sudder Dewanny 
Adawlut N.-W. P. 1864. 551. 
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With reference to the foregoing remarks we refer the 
question tc a Full Bench. 

©Igmioti xr| trj0 putt %mtl^. 

Present : 

The Hon'ble Sir ^Y. MORGAN, Kt. Chief Justice. 

The Hon'ble W. EGBERTS, 

F. B. PEARSON, y Justices, 



!) 



} 



C. A. TURNER, 

R. SPANKIE, > ^. . ,. 

" G.D.TURNBULL, \ Ofig. Justices. 

The Court are unanimously of opinion that, in the pre- 
sent state of the law, the rule laid down by the late Sudder 
Court, as noted * is erroneous and cannot be maintained. 
Whether or not this rule, first laid down in the case 
No. tl of the 20th April 1852, was proper ( and. to this 
case we shall presently advert ) there is no doubt that 
it ought not to be followed under the Civil Procedure 
Act. Section 141 of the Act provides, tbat at any time 
before the decision of the case the Court may amend the 
issues or frame additional issues on such terms, as it shall 
think fit ; and all such amendments, as may be necessarjj 
for the purpose of determining the real question or con- 
troversy between the parties shall be so made. That is ; 
every matter fairly within the scope of the plaint should, 
when the evidence causes it so to appear, be framed into 
an issue, if it is important for the decision of the sub- 
stantive difference between the parties. This is a duly cast -^ 
upon the Court, in order to render substantial justice, 

* "When a suit is brought on an alleged settlement oi accounts, 
it is not competent for the Court to travel beyond the record by 
enquiring into, and deciding on the transactions o£ prior date. 
Vide decision 20th April 1852, No. 37. 

Baboo Jankie Dass, v. Dwarka Dass. Vol, VII., page 147. 

Muthra Dass. v. Seeta Rffm, 25th May 1853. VIII. Decisions 
Sudder Dewanny Adawlut, N,-W. P. 314. • ■ 
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and to prevent a party from being remitted to a new suit, 
when by a suitable order as to the terms, upon which 
amendment shall be made, the Court by framing additional 
issues can determine in the existing suit the real question 
in controversy between the parties. 

The case of Jankee Dass, versus Dwarka Dass was ap- 
pealed to the Privy ^Council. But their Lordships ap- 
parently did not see any impropriety in disregarding the 
rule laid down by the late sudder Court, and without dis- 
cussing the questiouj as to whether or not there had been 
an adjustment, gave judgment in favor of the plaintiff on 
the merit* of his claim reversing the decisicni of the 
Sudder Court. 

The decision of the late Sudder Court in the case of Jan- 
kee Dass, versus Dwarka Dass and the subsequent one of 
Muthra Dass versus Seeta Ram, as well as in other cases 
callnot be followed, and adopted as furnishing a proper 
rule of practice. It would seem in the present case; that 
thie plaintiff, though he failed to establish the plea of ac- 
count settled, had placed before the Court the books and 
papers relating to his deahngs with the defendants ; so 
that there was no impediment to the Court in framing a 
a new issue, ( after a suitable order in regard to costs on 
account of the investigation into the plea of adjustment,) 
and going into the evidence in regard to such i*ems of the 
account, which were recoverable under the Limitation Law. 

We are of opinion therefore that the case ought not to 
have been dismissed on disproof of the plea of account 
settled; but that the Principal Sudder Ameen should have 
framed issues in regard to the items composing the ac- 
count recoverable' within the limitation period, and should 
have given judgment on the merits. 

We, therefore, annul the decision of the Lower Court, 
and return the ca3e to the referring Judjes of the Division 
Court to dispose of it on its merits. 



NoTB.— In accordance with the Full Bench ilecision the case 
was remanded to the Principal Sudder Ameeii for decision on 
merits under the qrder of the Division Court ''^y Hu)evts and 0» 
A. Turner J. J.) dated 23rd January 1.867, 
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The 12th Septemher, 1866. 

Present : 

The Hon'ble W. ROBERTS, ) j ■ 

C. A. TURNER |'. '^'''^'^^^' 

Case No. 760 of 1866. 

Special Appeal from the decision of H. Lushington Es<].,. 
Offg. Judge of Ghazeepore, dated 1th Februavy 1866. 

Odit Naraiu and others (Defendants) Appellaiits. 

versus 

Maharajah Maheshur Bux Singh (Pldntiffi) Respondent. 

Pleaders for Appellants. — Shah Assud Ali, Meer Ali 

Ahmud and Pundit Bishumber Nath. 
Pleaders for Respondent. — Lalla Man Ha.!, Moulvie Hy- 

der Hoossein, Moulvie Furreed-oonrdeen, Lalla Jwala 

Pershad and Baboo Pearey Mohun. 

Special Appeal, 

Section 372, Act VIII. af 18S9, 

Document, Misconstrttction Of. 

Held that the misconstruction of a documfijat is an error in, law 
and is, as suoh within the term of the present spec^^I. appeal law; 
and that the Courts in order to ascertain, the intention of the 
• parties must look to the writing alone and not to |he statement 
of the parties themselves or their witnesses. Held Ittykher that a 
potta under the ordinary meaning of the words "■ to Bahcd'd 
Bundobust Sircar " was to endure as long as the settlement. 

Referring Order. — This is a suit to cancel a ptitta istim- 
rari and the issue raised between ■ the parties is,, whether 
or not the term granted by the deed is perpetuaK The 
iirst Court jias hold that it is so; but the second Court 
has put a t -.istruction upon the deed^which we consider 
questionatle, viz., that the term granted was a term for 
the age of th^ lessee. We think it right with reference to 
■ the rulmg of Full Bench of the late Sudder Court, * 

* Mahomed Hoossein v. Shib Lall II.. Decisions Sudder De- 
wanny Adawlut, N.-W. P., 1863. 318. 
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" that the construction oi interpretation of a document " 
■ oa'Pi'-^t be a legiuu.at su^^ject of special appeal," to refer 
+ -. a Full Bonch foi consideration the question as to whe- 
ther or uwO t^"' Joctfiue tlici-ein laid doAvn is correct, and 
whether any exi->l a nation or limitation of the principle is 
necessary, if ^ne ruling be upheld. 

Pkesent : 
The Hon'ble Sir W, MORGAN, Kt. Chief Justice 

The Hon'ble W. ROBERTS, 

F. B. PEARSON, )■ Justices. 
C. A. TURNER, 
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5) 



R. SPANKIE, ■ 1 ^. J . 
CI. D. TURNBULL,J ^.m- -Justices. 



The first question for our consideration in this special 
appeal is, whether an appeal hes to this Court from a de- 
cision passed by the Zillah Judge in regular appeal, on 
the ground of the misconstruction of a document by the 
Judge. The case, Avhich was originally before a Division 
Court, has been heard by the Full Court, in order that 
the rule which has more than once been laid down, 
that the misconstruction of a document is not a ground of 
special appeal within Section 372 of the Code of Civil 
Procedure, may be reconsidered. 

In the first case cited* a document had been construed 
by the Lower Court to be a lease : on appeal to the Court 
it was held by the majority of the Judges ; that, as the 
admitted facts shewed that the original transaction 
betAveen the parties was a mortgage transaction, and not 
a mere lease, the Judge's decision involved not merely a 
misconstruction of the wording of the document, but a 
total misconception of the legal bearing and efEect both of 

* Percash Singh, ?'. Hajee Imam Bux. I. Decision Sudder DB' 
wanny Adawlut, N.-W. P., 1862, 6. 

8 
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the instrument itself and of the transaction, which it re- 
corded. On this ground the Court heard the special 
appeal. 

In another case* the Lower Appellate Court having to 
decide, whether a deed of sale of a mouzah had conveyed 
to the purchaser certain land in the village, on which 
stood the vendor's house, that Court held reversing the 
Moonsiff's judgment ; that, although the words of the 
documents taken literally appeared to include this land, 
such literal interpretation must be controlled by "the well-" 
" known custom of the village in regard . to the sale of " 
" houses and their sites, which frequently change hands " 
" wholly irrespective of the Zamiudaree rights." The 
majority of the Sudder Court refused to admit a special 
appeal. The Court held that the question was one of 
fact what was the intention of the parties ; and that the 
Lower Court having ascertained this intention from the 
words used, considered in connection with other collateral 
facts bearing thereon, its decision could not be questioned 
in special appeal. 

In the latest case (Decisions S. D. A., N.-W. P., 18Gn, 
Xol. II. page 318) the terms used in a deed of compromise, 
which were construed by the Moonsiff to amount to an 
exemption from all future liability in respect of a bond, 
Avere read by the Principal Sudder Ameen in a more 
limited sense. The Sudder Court decided; that no special 
appeal was admissible, the only ground of appeal being 
the misconstruction of a document, which was not a mat- 
ter of law. The legi-slature, having in the previous special 
appeal laAv (Act XAI. of 1853) specified this, as one of the 
authorized grounds of special appeal, omitted it from the 
present law, and had also shown by the language used in 
other jVcts that the misconstruction of a document was 
not deemed a matter of law. 

It must be admitted that the words used in the Acts 
cited in the Court's judgment (Act XII. of 1861, Section 8, 



* Hurdeo Bux, v, Hur Bus. II. Decision Sudder Dewanny 
Adawlut, N.-W. P., 1863, 3. '' 



Act XXIII. of 1861, Section 128 ) and also ui other 
Acts ( XLII. of 1860, Section 13, and Act XI. of 1865, 
Section 22 ) would seem to support the Court's view. 

Thus construing the present law the Court upon the 
distinction stated in the first of the cases cited interfered 
there to give effect to the deed according to the presumed 
intention of the parties thereto. But a large class of 
cases, if this view of the law be maintained, will be 
beyond the reach of the Court's interference ; and the 
result may be, that documents using the same form of 
words will be found in different districts and jurisdictions 
to be deemed to create rights and obligations of different 
kinds, and it will be beyond the power of this Court to 
correct these decisions, or to attempt to lay down any 
general rule of construction. To prevent uncertainty in 
the law fixed rules of evidence and rules for the construc- 
tion of written documents are established : and it is not 
competent to the Courts to disregard these rules ; because 
they are rules, which have the force of law. If the parties 
to any transaction express the arrangements made between 
them in writing ; their intention must ordinarily be 
ascertained from the writing alone. If they contract with 
reference to a particular usage, such usage will be im- 
ported into contract. 

The true meaning of particular words ( such as words 
of art or phrases used in commerce ) and also the sur- 
rounding circumstances may be ascertained as facts ; but 
this having been done, the Court must look to the writing 
alone, and not to the statement of the parties or their 
witnesses, in order to ascertain the intention. In the 
construction of private written contracts, just as much as 
in the construction of the public records and of the Acts 
of the Legislature, the Courts are governed by rules of 
construction ; and do not proceed arbitrarily ; and these 
rules are, we have already said, a portion of the law. This 
being so, the misconstruction of a document is an error in 
law, and is, as such, within the terms of the present 
special appeal law. 

In the appeal now before us the alleged misconstruction 



56 

is o£ the terms of a potta granted to the defendant's 
ancestor. 

The Judge has construed the document as conferring a 
life interest only. In this, we think, he was clearly wrong. 

It is true that such words as " Istimrari " and '''■ Mohur" 
" reree " may not always import perpetuity* but some 
operation be given to the words " ta bahalt bundo" 
" bust Sircar,''^ which are used to express the duration of 
the potta. The Judge's construction o£ this expression 
limits it to a determination of the settlement during the 
grantees' hfe. The words are plain, and their ordinary 
meaning must be attached to them, according to which 
the potta was to endure as long as the settlement. We 
reverse the judgment of the Lower Appellate Court. The 
costs of the present appellants in both Courts are decreed 
with mterest thereon at the rate of 6 per cent, from the 
date of decree to the date of realization. 



The 12th September 1866. 

Present : 

The Hon'ble Sir W. MORGAN, Kt. Chief Justice. 

The Hon'ble F. W. PEARSON, 1 . . 

C.A.TURNER, J-^"«^''^^«- 

R. SPANKIE, I ^ . J . 

G. D. TURNBULL j ^■^'^- •^»*"'^*- 






Case No. 479 of 1866. 

Special Appeal from the decision of Baboo Shama Churn 
Banorjee, Of/iciafing Additional Princii.al Sndder Ameen 
of Ghazeepore, dated the 1st December 1S65. 

Dowar Rai (Plaintiff) Appclknt. 
rer_iHs 
Mussumat Boonda and other..- (Defcn^iiits) RoppondentP. 



* Govt, ot Bengal, v. Nawab Za r Hoos-ein Khan. V. JJoorc-'s 
-1, A.; 498. 
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Pleaders for Appellant, — Shah Assud Ali and Meer AH 

Ahmud. 
Pleaders for Respondents,- — Lalla Mau Eai and Moonshee 

Hanooman Pershad, 



Hindoo Law. 

Fraudulent Alienation by Widoiv, 

Reversioners* 

Held, that, where the widow and plaintiff the transferee, were 
engaged in a scheme for evading the restrictions put by the 
Hindoo Law upon the widow's right of alienation, and were 
making use of the forms of a suit in furtherance of the fraud it 
was quite competent for the Lower Appellate Court to determine 
and satisfy itself ( some of the persons really interested being 
minors and the transaction being open to suspicion as prejudicial 
to their reversionary rights ) of the true nature of the transac- 
tion at the instance of the remote reversioner ; even had the 
nearer reversioner been present and consented to the decree 
being passed in plaintiff's favor. 

Referring Order. — Opinion of W. Roberts, Judge dissen- 
tient, dated 4th September, 1866. — The plaintiff sued the 
defendant Mussumat Boonda on a bond hypothecating 
certain property inherited from her husbi^nd ; and the 
defendant filed a confession of judgment. Tulloo Rai and 
others intervened, and were admitted as defendants under 
Section 73 of the Civil Procedure Code. Shortly after- 
wards Mussumat Teeka the daughter of the defendant 
Boonda appeared on behalf of herself and her sons and 
objected under Section 73, in these terms, "that Mussu-" 
"mat Boonda enjoyed the property merely for her" 
"maintenance, and that this hypothecated property was" 
"in the sole and separate possession of her father till his" 
"death ; that he had demised without male issue ; that" 
"Tulloo liai and others, defendant were seven or eight" 
"generations in remove from the common ancestor ; that" 
"now, as there Avas no nearer of kin and the property" 
"was divided, she petitioner, who had sons, was under" 
"Hindoo Law entitled to inherit, that Mussumat Bhoora" 
"daughter-in-law of Pirthee Rai was debarred from" 
"inheritance, as her husband, had predeceased his father;" 
"that both parties have devised this proceeding to defeat" 
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"the right o£ petitioner and her sons ; whereas the female" 
"defendant and other defendants had no title whatever." 

The first Court found the bond to be established ; and 
decreed payment of the debt by annual instalments from 
the proceeds of the property hypothecated ; but declared 
plaintiff incompetent on default of payment to compel the 
sale of the property, but that he might enforce payment 
of the instalments against the produce of the said property, 
and that the defendants the remote reversioners had no 
concern ( with the case ) and were chargeable with their 
own costs. The plaintiff appealed against the restriction of 
payments by instalments, and the exemption of the pro- 
perty from sale. He made Mussumat Boonda, Mussumat 
TeeJca mother of t/co minor sons, and Tidloo Ecu and 
others, Respondents, Tulloo Rai and the other remote 
reversioners on their own behalf preferred an appeal, 
alleging that the bond was collusive and the confession of 
defendant was also collusive. 

The only respondent impleaded in that appeal was 
Dowur Rai the plaintiff. 

The Principal Sadder Ameen first gave judgment in 
the appeal case of Dowur Rai plaintiff' ; and found the 
bond to be collusive and not effective, having been made 
in prejudice to the interests of the relatives of the husband 
of Mussumat Boonda, and referred to this decision in his 
judgment on the appeal of Tulloo Rai and others the 
remote reversioners. 

It is contended in special appeal ; that the decision is bad 
in law; in that, the defendants intervening under Section 
73 Civil Procedure Code are not the nearest heirs of the 
obligor's late husband's estate which was divided. 

My learned Colleague Mr. Justice Turner and myself 
are not quite in accord as to the decision in this case. 

He would disallow the claim in toto as based upon a 
conveyance declared by the Courts to be fraudulent and 
he refers to Sections 208 and 210 of the Indian Penal 
Code which prohibit the fraudulent obtaining or person's 
suffering to be made a decree against him for a sum not 
due and as claim of this kind is opposed to express law 
my honorable Colleague would throw it out altogether. 
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For my own part I would remand the case for decision 
upon the following points. 1st. — Is the property in suit 
divided? 2nd. — If so does the daughter or do her sons 
object to the conveyance. 

In the first case the claim must be thrown out ; for as 
co-sharers the defendants under Section 73 have a right to 
disallow the sale; unless there be some special stipulation 
permitting alienation even among undivided sharers. 

In the second case if the daughter and her sons object, 
the claim must also be dismissed. But she has not very 
explicitly declared her case of defence. • But not, I think, 
if the daughter and her sons allow the conveyance. 

If the property be separate, the defendants Tulloo Rai 
and others are not competent to interfere. 

The rule in such cases is that " the husband's heirs, to" 
"whom the inheritance reverts after the expiry of the wi-" 
"dow's life estate, are entitled to interfere and prevent any" 
"wrongful alienation by her. This, however, is confined to" 
"•the immediate heirs ; and does not extend to those next in'' 
'■''succession or contingent* with the consent of the then next" 
"heirs the widow may alienate the property she inherited" 
"from her husband." Now in the event of the property 
being separate, the defendants are not competent to chal- 
lenge an alienation by the widow, if the daughter and her 
sons admit the validity of the instrument and it is a ques- 
tion how far the defendants can be allowed to allege, that 
this is an attempt to obtain a fraudulent decree. When 
the nearest heir admits (that is assuming the daughter to 
admit) the alienation to be good, can the defendants be 
said to suffer wrongful loss, to be defrauded, when they 
have no locus standi ? Supposing there has been no con- 
sideration in the shape of an advance of money, and that 
the mention of a sum secured on the property is a fiction, 
in order to create a charge upon the estate ; if the next of 
kin consents to this, are the defendants, who at present have 
interest so remote as practically to have for the purpose of 

*Vide Baiwastha Durpana page 65, Vol, I., Sections 33 and 33» 
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suit no interest at all, competent to question it ? Colourable 
conveyances it seems to me can only be questioned by those, 
who have a locus standi. Properly speaking the defendants 
might well have been excluded from the benefit of Section 
73, as not being parties who were sufficiently interested 
in the property to be affected in the decree. All this is 
on the assumption, that the property was joint and un- 
divided, and there had been no covenant waiving the res- 
triction by Hindoo Law against a partner's alienation of 
undivided real estate. My doubt is, that as distant rever- 
sioners the defendants TuUoo Rai and others interveners 
under Section 73 Code of Civil Procedure have no locus 
standi, and are not competent to contest the propriety 
of the deed of hypothecation of the widow's separate 
property inherited from her husband, the nearer heirs 
apparently Eld iritting the same. The daughter with sons 
has interveuec; under Section 73, but has not, I think, 
declared, with sufficient distinctness ; Avhether or not she 
admits the claim ; nor has she been called to prove her 
assertion that the property is divided ? 

My own inclination is to remand the case for determina- 
tion, as to whether or not the property is divided or 
undivided, and upon the finding on this head to decide 
on the claim with due advertance to the result, disallow- 
ing it, if the property be undivided ; but if it be found to 
be divided to decide with reference to the daughter's 
answer denying or admitting the claim. My learned Col- 
league thinks, that the claim should be dismissed altoge- 
ther, inasmuch as the Judge has found that the plaintiff 
and defendant are colluding to obtain a decree in respect 
of a fictitious debt. I think there is much force in his 
ai'guments, but I request, that the point may be decided 
in Full Bench or by another division Court. 



ilnbgrnj^itt B^ tip i$xxU %mdf. 

As the case stood before the Principal Sudder Ameen 
we think ; he was fully authorized to enquire into an4 
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determine the true nature of the transaction between the 
widow Boonda and the plaintiff. The right of the former 
in one view (that is; if the property was joint) was scarcely 
more than a right to maintenance; and at the highest her 
right (supposing her husband to have been a sole proprietor) 
could not exceed that ordinarily enjoyed by a Hindoo 
widow. 

It may now be taken to be established; that the plaintiff 
and the widow are engaged in a scheme for evading the 
restrictions, which the Hindoo LaAV has placed upon the 
widow's right of alienation ; and that they are making use 
of the forms of a suit in Court in furtherance of the 
fraud. 

TuUoo Rai and the 'other defendants, who are said to be 
remote reversioners were made parties to the suit in the 
Court of first instance ; and Teeka the widow's daughter, 
who with her minor sons are the immediate reversioners in 
succession, was also afterwards made a party as representing 
their several interests. All these persons although they 
may be in conflict with each other have a common interest 
to protect the estate from the fraud contemplated by the 
widow and the plaintiff : and to this extent they appear to 
have made common cause in the Court of the first instance, 
where Teeka contended that the whole transaction wa« 
fraudulent. 

The daughter was not an appellant before the Principal 
Sudder Ameen. Even if she had been present there, and 
had withdrawn all opposition to a decree in the plaintiff's 
favor, we think it would have been the duty of the Lower 
Appellate Court in such a case to have satisfied itself (some 
of the persons really interested being minors and the tran- 
saction being open to suspicion as prejudicial to their rever- 
sionary rights ; ) that notwithstanding the concession of the 
daughter the forms of the Court Avere not being abused to 
promote a fraudulent alienation. It appears to us, that it 
was fully competent to the Court at the instance of TuUoo 
Rai and the other remote reversioners to pronounce the 
decree, which it has done. 
9 
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We therefore dismiss the 8]:)ecial appeal Avith costs and 
interest thereon, from the date of the decree to the date of 
ixulization at the rate of 6 per cent. 
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C. A. TURNER, 
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R. SPANKIE, 1 ... J ^. 

I G. D. TURNBULL, [ O fig. Justices. 



Case No. 803 of 1866. 

Special Appeal from the decision of Ral Kanjee Sahai 
Principal Sudder Ameen of Ghazeepore, dated the 17th 
January 1866. 



Heera Ram ( Defendant ) Appellant. 

versus 

Hon'ble Sir Raja Deo Narain Singh and others ( Plaintiffs ) 
Respondents. 

Pleader for Appellant. -M.o\Ay'vs. Mahomed Hyder Hoossein 
Pleaders for Bespondents. — Lalla Man Rai and Moonshee 
Hanooman Pershad. 



Huq CJiahartun, vendor and piircliaser, 
Liability of. 

Where by custom the Zemmdar is entitled to a quarter share 
of the sale proceeds as his Huq Zamindaree he is entitled to re- 
cover it on the occassion of sales either absolute or originally 
conditional but subsequently becoming abeolute by foreclosure, 
from the vendor and the purchaser and the latter cannot be dis- 
charged from his liability by proving that he has paid all includ- 
ing Zemindar's dues to the former, it being incumbent on him to 
see that the Zemindar is satisfied in respect of his dues. 

Held further that under the circumstances the plaintiffs the 
Zemindars were entitled to \i\\ from lis- 450 the principal amount 
repayable and not from the amount ascertained at the time of 
foreclosure to be due to the mortgagee including interest inas- 
much as the deed made no provision for payment of any sum as 
interest. 
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This case iras referred to a Full Bench, by It. Spankie 
und G, D. Ttirnbidl, J.J., with the following order ;— 

Referring Order. — This is a suit to recover Ss-. 271-12-0 
principal and interest being Jth of the sale price of two 
houses situated within the estate of the plaintiffs, the 
demand being based on the right of the landlord in all 
such cases to receive the Huq Chaharum or Jth of the 
sale proceeds, a due recognized by custom. 

In 1850, Sheo Sahai and Sheotahul mortgaged two 
houses to Heera Ram defendant for Rs. 450 under a deed 
of conditional sale, to become absolute if the mortgage 
was not redeemed in two years, during which time the 
mortgagee Avas to enjoy the usufruct. He neither obtain- 
ed possession, nor Avas the mortgage redeemed in two 
years. But in 1859, foreclosure took place for a sum, 
which Avith interest amounted to Rs. 759. The posses- 
sion of the mortgagors is distinctly admitted to have 
continued as regards one house ; if not both subsequently 
the house in Raja Deo Narain Singh's share was sold for 
Stv 74, with the consent of the mortgagee by the mort- 
gagors ; and afterwards the other house Avas likewise sold 
for ^^ 325 on the part of Heera Ram and under the 
attestation of the mortgagors ; on these tAyo sales the 
landlords the plaintiffs received a jth share of the sale 
proceeds. They however assert : that, as the conditional 
sale to Heera Ram AA^as made absolute, they are entitled to 
Jth of the Rs. 759, for Avhich sum the mortgage was 
foreclosed, together Avith interest from the date of appli- 
cation for foreclosure to the date of the present suit. 
Raja Deo Naraiu Singh further avers : that though 
the sale of the house in his share Avas nominally made by 
the mortgagors, it Avas in fact concluded by the mort- 
gagee himself. 

It is contended by the mortgagee that a conditional sale 
deed is simply security for money advanced on it ; and the 
conversion of it into an absolute sale on the occurrence of 
default, does not amount to a sale transaction, on which the 
landlord may claim the Huq Chaharum or a |th share of 
the sale proceeds. That as the mortgagee never obt^ine"^ 



possession of the houses, wh.ch Avere subsequently sold to 
repay the mortgagee's advuuce, and as the Luidlords re- 
cognised the sale by taking their ^th of the purchase 
money, they can have no further claim and lastly that if 
they have any claim, it can onl}' be enforced against the 
real vendors, Sheo Sahai and Sheotahul. 

The Moonsiff dismissed the claim. Whilst he Avas of 
opinion, that on a conditional sale being made absolute 
such a claim might be made ; he considered, that there 
must be delivery of possession, before the landlord could 
enforce it. A purchaser out of possession, he remarks, 
may sell to another and he to a third, and so on, till the 
last gets possession. Such sale and re-sale -would be one 
and the same, so far as the landlords' claim to Jth of the 
sale price is concerned. 

The Moonsiffi therefore finding, that foreclosure in this 
instance had not disturbed the possession of the mort- 
gagors, held, that the proprietors on the estate, in which 
the houses stood were only entitled to the jth share of 
the subsequent sale price, which the}- had already received. 

The Principal Sudder Araeen in appeal held ; that, when 
the mortgagee had obtained an order rendering the c6ndi- 
tional sale absolute, the plaintiffs as landlords became enti- 
tled to a Jth share of the sale proceeds : that when the 
mortgagors saw, that they would have to pa}- ;|th .of the 
sum mentioned in the order making the sale absolute, they 
induced the mortgagee to relinquish the foreclosure, and 
then sold the houses for a smaller sum ; such a transaction 
could not be permitted by the Courts ; and the j)lain tiffs 
were clearly entitled to ^th of the sum ; on account of 
which the conditional ssle was made absolute. But he 
considered that the ^th already received on account of the 
second sale should be deducted. It was further observed 
by the Principal Sudder Ameen ; that the mortgagee had 
in making the original advance actually paid the sale price 
to the mortgagors, and in making him responsible now to 
the landlords for their due, he would have to pay it twice 
over. But as the mortgagors were not found in posses- 
sion of any property : there was nothing to be done but 
10 
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to hold the mortgagee responsible, leaving him to recover 
the (imount, in any way open to him, from the mortgcigors. 
The mortgagee in special appeal contends ; that as the 
Principal Sndder Ameen admits, that the vendors Avere 
the parties, who ought to pay the due to the land- 
lords, he should not have made him responsible, 
simply because there is now no propertj' in possession of 
the vendors. 

V^e are of opinion, that as this case presents some 
difficult ]:)oints it should go before a Full Bench. IVIr. 
Justice Turnbull considers that it is an open question, 
whether the landlord can or cannot demand his due, Avhen 
a conditional sale becomes absolute. Mr. Justice Spanlcie 
is not sure that this particular question arises in the pre- 
sent case. Both the Lower Courts admit the right, and the 
special appellant, though he did deny its existence in regu- 
lar appeal, has not done so in his memorandum of objections 
in special appeal. We think therefore that the whole case 
should go before a Full Court, not as a reference, but for 
a decision on all the points, which uui}- iu the Court's 
judgment, require determination. 



iubgiti0ttt 6^ ifft' Hull %mttf. 

Slieo Sahai and Sheotahul borrowed Rs. 4.50 from Heera 
Ram, and secured its re-payment ly a deed of conditional 
sale, hjqDothecating two houses situated in Kusbah 
S}'udpoor, Pergunnah Syudpoor. The deed, which was 
made in IS.tO, contained no stipulation for payment of 
interest, but provided for possession being given to Heera 
Ram; in order that he might use or let the mortgaged 
property and take profit in lieu of interest. The principal 
money was declared to be payable in one sum at the expir- 
ation of two years. In 18.59, Heera Ram foreclosed the 
mortgage, the amount then due being ascertained (on what 
jn-ecise mode of computation is not shown) to be Rs. 759. 
Jhe mortgagoj^s never gave possession to Heera Ram, laor 
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did he at any time take or sue for possession. In 1862 
and 1864, the two houses were separately sold, the old 
proprietors (the mortgagors) and Heera Ram being parties 
to the sales and assenting to them : and on each of these 
sales, the Zemin<l:ii-s' custonnvy due of |-th of the pur- 
chase money was paid. 

The present suit is by the Zemindars, who claim to re- 
cover from the defendants, Sheo Sahai Shootahul and Heera 
Ram their customary |^th in respect of the sum of Rs. 759 
the amount ascertained to be due to the latter at the time 
of foreclosure. 

One question contested in the Courts below was, whether 
the Zemindai's' right according to the custom extended to 
such an aUenation as that made to Heera Ram. It has 
been found to do so, and we have before us in special ap- 
peal nothing to affect this finding. It must therefore be 
taken that the Zemindars' ^th on the sale of property of 
this description is payable not only upon ordinary sales, but 
also ujjon conditional sales, which h.-ive sul)sei]uently be- 
come by foreclosure absolute. 

Another matter of difference was whether the Zemindars' 
right being admitted, they could sue Heera Ram the pur- 
chaser, as well as the vendors, for the reco\'ery of their 
customary due. This is the issue raised before this Court 
in special appeal by Heera Ram, and which has been argu- 
ed before the Full Bench. We are of opinion, that the Ze- 
mindars are entitled to a decree against Heera Ram the 
ednditional purchaser as well as agaiast the vendors. The 
Zemindars' customary due is payable on the transfer by 
sale of house property; and this equally (after the sale has 
become absolute) whether the sale was in its inception, 
conditional or not. The Zemindars' right is to a share of 
the purchase money; it is not merely a right to claim that 
share from the vendor. It is therefore incumbent on the 
purchaser, if he would acquit himself of all liability, to see 
that the Zemindar is satisfied in respect of his due, and he 
cannot discharge himself by a payment to the vondor. 



68 

We overrule this, the only substantial ground of appeal. 
But we thmk that the Principal S udder Ameen'a decree 
should not be affirmed without some alteration. As it now 
stands his decree is against Heera Kam primarily, upon 
the not very intelligible gromid (as we understand his judg- 
ment;) that the old proprietors are found to possess no 
property; with liberty to Heera Ram to recover, what he 
pays from the old proprietors. \\"e liave already said; that 
we consider the latter and Heera Ram allliable t othe plaint- 
iffs the Zemindars. As to the order of liability, as Sheo 
Sahai and Sheotahul have in fact received from Heera Ram 
the sum, to which the Zemindm-.i nre entitled, they should 
be held priniarily liable to satisfy the Zemindars, but the 
Zemindars have. also a remedy ngainst Heera Ram, as we 
decide ; and Heera Ram may ultimate!}- re-imburse him- 
self fi'om Sheo Sahai and Sheotahul, for what he pays to 
the plaintiffs. 

As to the sum, in respect of which the Zemindars are 
entitled to Jth, it has been determined ; that whatever be 
the gross sum, in which the}' have a right to share the 
amount, which they have already received from the sales 
made to third persons in 1862 and 1864, is to be taken in 
part payment; and upon this portion of the case we are not 
required in the present appeal to pronounce any opinion. 
But we cannot assent to the view adopted by the 
Court below, that the gross sum, from which' the Zemi n> 
dars' jth should be taken is that, which at the time of 
foreclosure, was ascertained to be the then amount of the 
mortgage debt. The amount of Heera Ram's purchase 
money, under the terms of th« conditional sale was at the 
time when it became absolute, the sum of its- 450 

and no more. For the deed provides for the re-payment 

of that sum, and makes no provision for any further sum, 

that under the name of interest or otherwise may become 

payable in addition thereto. We modify the decree 

in accordance with the views, which we have expressed. As 

to the costs, we think that each party should bear his 

own costs of this appeal. 
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The 16th January 1867. 

Present : 

The Hon'ble Sir W. MORGAN, Kt. Chief Justice. 

The Hon'ble F. B. PEARSOX, \ r.. 

C. A. TURNER, [ '^»«^'^^^- 

R. SPANKIE, ] ^^ j^^^i 

G. D. TURNBULL, | "Z^^' '^"'^"''' 

Case No. 1079 op 1866. 
Special Appeal from the ilecLsion of If. (r. Keene Esq-, 
Officiating Judge of Farrudahad, dated the 20th April 
1866. 



Shiva Charun Dass ( Plaintiff ) Appellant. 
versus 
Sheikh Roostum and Mussumat Nujaraoon-nissa ( I^efend- 
ants ) Respondents. 

Pleaders for Appellant. — Lalla Man Rai, Moulyie Furreed- 

ood-deen Ahmed and Lalla Jwala Pershad. 
Pleaders for Respondents.— M.owWiQ Sumee-ool-lah Khan. 

Mortgage-alienation of Mortgaged prO' 

perty hy Mortgagors-Mortgagee's 

right to contest— Form of suit, 

A mortgagor stipulated that he would not sell the property 
mortgaged during the subsistence o£ the mortgage term; but that 
if he did sell, he would sell to the mortgagee at a fixed price. He 
^nbsequently aliened a moiety of the property to his wife in lieu 
of dower ; a suit was instituted by the mortgagee to set aside the 
alienation. Held on the construction of the mortgage deed that 
the condition did not absolutely prohibit alienation ; but simply 
conferred on the mortgagee a pre-emptive right to purchase, and 
that the mortgagee could not sue for avoidance of the alienation 
to the wife wimout claiming or expressing a wilJingQesa ,to 
purchase. , , 
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This case »V(.v rcferreil id a Full Bench hy W. Roberts 
a. D. TiirnhilL J. J. 



iubgmottt B^ t|0 pull %nxt^. 

This is a suit for the av^oidance of a deed of Hihha- 
biliua: dated October 1<S64, executed by the male defend- 
ant in favor of his wife, the female defendant, and 
conveying to the latter a tenth part of Mouzah (rhouspoor 
or a iiioiety of his own share therein, on the ground, that 
such conveyance is ui broach of tha condition of a deed of 
mortgage of the whole share previously executed by him 
in the plaintiff's favor on the 21st June 18(54. It was 
stipulated in the last mentioned deed that, during the 
mortgage, or until the discharge of the mortgage debt, 
the mortgagor should not sell the property, or if he did 
sell it, should sell it to the plaintiff at a fixed price. 

The case has been referred to the Full Bench. We have 
to decide whether under the circumstances stated, the deed 
of Hihbci'bilhra: is invalid and shouM be declared to be 
null or not. 

The determination of no other question appears to iis 
to, be- noeessary for^ the disposal of the preseat suit, whidh 
in our Qpinion cannot be maintaiugd in thp'forta,in which 
it has been brought. The particular terms, iii the deed of 
mortgage,* tin which the plaintiff relieis, sectlre to him as 
we understand them, merely a right of pre-emption of the 
property at a fixed price in the event of its sale; but do not 
absolutefy prohibit its aUenation. Indeed it is admitted 
that had the plaintiff refused to avail himself of the right 
of pre-emption secured to him, the mortgagor, would have 
been at liberty to sell the property to any other party. 
So construing the terms of the mortgage deed, we 
think that the plaintiff could not sue to set aside the 
Hibba^biUwas in favor of the female defendant without 
or otherwise than by suing to enforce the right of 
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pre-emption, which had been secured to him by the mort- 
gage deed. Nor having been offered or asked to be allow- 
ed' to piu'cbase himself the share, of which he seeks to 
avoid the conveyance to the female defendant, he is not 
entitled to demand the avoidance of that conveyance. He 
cannot so separate the constituents, of A\hat is substantial- 
ly a single condition, as to waive his own right or pre-emp-' 
tkm: and yet hinder the owner from selling his property 
to another. ^ 

Accordingly we confirm the order, dismissing the suit 
and dismiss the appeal with costs and interest at (5 per 
cent.- per annum. 



The 6th JIarch, 1867. 

PUKSEXX : 

The Hox'bl'.; Sir AV. MORGAN, Kx. Chikf Justice. 

The Hux'ble A. ROSS, 

AV. EDWARDS, 

W. ROBERTS, }■ Justices. 

F. B. PEARSON, | 

C. A. TURNER, J 

' ■ Case No. 1222 of 1866. 

Special appeal from the decision of Syud Ahmed Khan 
Principal Sndder Ameen of Allyqitrh, dated the' 24th 
Aprd 1866. 
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Zuburdust Khan (Defendant) Appellant. 
versus 
Indurmun (Plaintiff) Respondent. 



Pleaders for Appellant. — Lalla ,I\va]a Pershad, Shah 
Assud Ali and MouMe Sumee-ool-lah Khan. 

Pleaders for Respondent. — Lalla- Man Rai, Moonshee 
■i Hanooman Pershad and Lalla Lalita Pershad, 
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HINDOO LAW, ANCESTRAL DEBT, CREDITOll'S 
INTEREST IN THE ESTATE OF THE DECEAS- 
ED DEBTOR, ALIENATION BY HEIRS, PER- 
SONAL LIABILITY OF. 

Wlien a Hindoo dies indebted his estate does not in whole 
or in part vest in the creditor as it' by hypothecation ; but 
the entire estate absolutely passes to the heirs with full 
power to deal with the whole estate^ before satisfaction of the 
debts. The creditor has no -lien on the estate preferential to him 
who takes the estate in pledge from the heirs, nor he can, after the 
alienation thereof by heirs for bona tide and valuable consideration, 
follow it in the hands of the alienee. He has merely a right of 
suit against the heirs personally who are held liable for the same 
to the extent of the assets they receive by inheritance. 

This case icas referred to a Full Bench hy C. A, Turner 
and R. Spankie, J. J., icith the following order: — 

Referring Order. — In this case Khomaliee died leaving 
sons and certain landed estate the subject of this suit. In 
1859, the heirs o£ Khomanee pledged the estate to Indur- 
mun the respondent by a Tummussook, upon which he (we 
presume for the purpose of improving his security) forth- 
with brought a suit against the heirs of Khomanee and 
obtained a decree by confession of judgment. In 1858, 
Zuburdust Khan the appellant brought a suit against the 
heirs of Khomanee for a debt which he alleged to be due 
to him from Khomanee on a bond, dated 22nd Augt. 
1852; and obtained a decree on 29th Deer. 1858, of which 
he took ost execution ; and on the 25th March 1865, the 
landed estate of Khomanee then in the possession of his 
heirs was sold in satisfaction of this last mentioned decree. 
Subsequently to this sale the plaintiff Indurraun applied 
for a sale of the estate in satisfaction of his Tummussook 
and decree. An objection was preferred by Zuburdust 
Khan, which was admitted. The plaintifE thereupon 
brought the present action claiming the sale of the 
estate as pledged to him by the heirs. The question 
as to the validity of the plaintiff's bond was raised 
in the Lower Court ; and decided in the plaintiff's favor ; 
as also was the legal issue which is now the ques* 
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tlon before this Court, iv'c; has a creditor of a deceased 
person a lien on the estate of the deceased debtor preferen- 
tial to that of a person, who has taken pledge of the 
estate from the heirs of deceased for sums advanced 
to them. 

Sir Thomas Strange in bis work on the Hindoo ]jaw* 
distinctly lays it down; that debts are a charge on the in- 
heritance; and that they "follow the assets into whosoever 
hands they come." To a similar effect is the opinion of 
Mr. Colebrooke set out in the appendix to Strange's work 
p. 282, citing Nareda Jugannath's Dig. B. I. C. LXXII. 
"assets are to be pursued into whatever hands." In the 
Vyavahara Mayukha translated by Stokes p. 122,, a quo- 
tation from Katyayana appears to this effect. " If any 
"debts exist against the father his son shall not take pos-" 
"session of his effects. They must be given to his ere-" 
"ditors; if he die without wealth still his son must pay" 
"his debts." It is true that the last part of this text has 
been construed by our Courts reading it • with other texts 
as constituting no more than a moral and not a legal obli- 
gation: but it is contended on the part of the appellant that 
the first part of it indicates the nature of the estate taken 
by the heirs, namely an estate in the residue after pay- 
ment of debts. 

A case decided by the Sudder Dewanny Adawlut of 
Madras is mentioned in Morley's Dig. vol, I. (edt. 1850,) 
p. 458 as follows: "where A. in consideration of a loan" 
"mortgaged to B. certain lands, which under a judgment" 
"previously obtained against the estate of A.'s father" 
"were liable to be sold in satisfaction of a debt dtie to'C." 
"it was held; that such mortgage was invalid and could" 
"not prevail against the claim of C whether B. the mort" 
"gagee did or did not know of such previous judgment;''^ 
"and though it appeared, that the mortgage by A. was" 
"made for the purpose of defeating the claim of C." 
"under the judgment, that such attempt at fraud would" 
"not be allowed to succeed in favor of B. the mortgagee" 



j> 



* Vol. I. p. 166, 
11 
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" whether B. were or were not privy to the fraud" TeloO' 
nacoola Aroonachelly Chetty and another^ v. Palagherry 
VencatachelUah. Case 8 of 1825, 1 Madras Dec. 513 — 
Grant, Cohrane, and Oliver. 

This case seems precisely in point. The appellant 
Zuburdust Khan obtained his decree against the estate of 
Khomanee in Deer. 1858, and in Feby. 1859, the heirs of 
Khomanee executed the bond hypothecating the estate of 
Khomanee to the respondent. If the Madras decision 
above quoted is to be followed, that hypothecation could 
not inure to the prejudice of the appellant's rights. A case 
has however recently been decided in the Calcutta High 
Court* by J, J. Loch and Glover in which it has been held, 
that there is nothing in Hindoo Law to show, that the 
pr;operty of a deceased person is so hypothecated for his 
debts as to prevent his heir from disposing of them to a 
third party, who has purchased in good faith and for a 
good consideration. The learned Judges cite no authority 
for their ruling : and expressly state that no authority has 
been produced for ruling, that the property must be con- 
sidered so hypothecated. As we consider, that the effect 
of the latter decision cited may be taken as impugning the 
Madras decision and as this case is one of considerable im- 
portance and it is desirable, that a precedent should be 
established for the guidance of the Courts; we have 
referred the case for decision by a Full Bench. 



In this appeal it is contended on behalf of the appellant 
that a creditor of a deceased Hindoo, although his 
debt may not have been secured by any mortgage or hy- 
pothecation, obtains on the death of his debtor such interest 
in' or charge upon the deceased debtor's estate, that it 

"" * II W. R. 296, ' 
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can only be aliened by the heirs subject to such interest or 
charge: in effect it is contended, that the heirs cannot 
aliene even to a bona fide purchaser for value, so as to con- 
fer upon him a clear title; and that notwithstanding such 
alienation a creditor of the deceased may have recourse to 
the estate for the satisfaction of his debt. 

The main grounds of this contention are set out in the 
reference of the Division Bench. In the course of the 
argument before us the appellant's pleader has cited two 
precedents of the late Sadder Court, N. W. P. of 4th 
*Feby. 1859, and 30th Novr. 1865. He has also urged 
that under the Mahomedan Law, creditors have been 
heldf entitled to such a lien, as is claimed by his client ; 
and that on this point the provisions of Hindoo and 
Mahomedan law are identical : and he has referred in 
proof of the existence of such a lien to the power of a 
Hindoo widow to alien for the payment of her husband's 
- debts, which power he contends arises out of the interest 
in the estate possessed by the creditor. 

In our judgment the real test to be applied in deciding 
the issue of law raised is to be found in the answer to the 
question, to whom does the property pass on the death of 
the deceased ? Does it pass immediately and entirely to his 
heirs; or is the normal devolution interrupted ; so that the 
whole or a portion of the estate sufiicient to discharge his 
debts vests as if by hypothecation in the creditors, and 
does only the residue pass to the heir ? 

We can find no authority for the latter proposition; nor 
has any other text been cited in support of it, than that 
from Katyayana referred to by the Division Bench. Although 
'SirT. Strange innumerates debts among the "charges on the 
inheritance," he nowhere expresses himself to the effect, 
that any interest in the inheritance vests in the creditor; 
on the contrary the language used by him rather shows, 
that the whole estate of the deceased ancestor passes to his 



*Dec. S. D. A., N. W.-P. 1859, p. 23. 
tDec. S. D. A., N. W.-P. 1865, p. 223, 
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heirs afEecting them with a liability for the debts q£ the 
ancestor to the extent of the assets received by them. 
The heirs may, if they please, avoid this liability by dis- 
claiming the estate, but into the hands of whatever volun- 
teer it'Comesj the liability attaches on him; and so long .as 
the estate remains in the hands of the heirs or any. otb,er 
volunteers, so long does it constitute a fund, to which the 
creditor is entitled to have resort for the satisfaction of his 
claim. This is in our opinion the correct interpretation of 
the dictum that " debts follow the assets into whosoever 
hands they come." We have examined the authorities 
referred to by Sir T. Strange on this point ; and can find 
nothing in them which warrants any stronger position in 
favour of creditors than that which we have expressed 
above. The text of Katyayana may at first sight 
seem to justify the contention that the whole estate tof a 
deceased ancestor does not pass directly to the heirs ;.but 
that there vests in them only the residue after satisfaction 
of the debts. But this text must be read in connection 
with other texts of writers of high authority on Hindoo 
law ; and so reading it we are of opinion, that the proper 
construction of it is to hold ; that it declares that the 
resulting benefit to the heirs from the succession cannot 
be greater than the surplus of assets over liabilities ; not 
that the estate does not altogether and absolutely vest in 
the heirs. Numerous texts may be referred to, 'whieh 
.it^dicate a power in the heirs to deal with the whole 
estate before satisfaction of the debts. The very fact that 
they may sell it to satisfy debts shows an ability to make 
a good title to the whole of it. 

The construction of the text of Katyayana in the sense - 
contended for on behalf of the appellant is therefore 
untenable. 

We have not before us a full report of the case decided 
by the Sudder Dewanny Adawlut of Madras : and it is 
not clear from the meagre statement of it, which we 
possess, whether the judgment of the Court proceeded on 
the ground of Hindoo law or of fraud. 
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In the case cited as decided by the Sudder Dewanny 
Adawlut, N. W.-P., no reference is made to any text 
or authority in support of the judgments of the Court : 
aud itis ,tQ be noticed that in one of those cases the 
alienation was made by the heirs pendente lite which 
raises a presumption of fraud. 

The Hindoo law and Mahomedan law are systems of 
law based ' on such different principles ; that it is at all 
times dangerous to accept the interpretation of the one 
as an authority for the interpretation of the other : and in 
no respect is this difference more essential than in those 
rules, which regulate the devolution of estates. Without 
therefore expressing any opinion on the propriety of the 
decision cited on the Mahomedan law, we are not prepared 
to aldmit.it as an authority, which should control our 
judgment in the interpretation of Hindoo law. On the best 
consideration we can give to the question before us, we are 
of opinion, that the creditor of a deceased Hindoo does not 
on the death of his debtor obtain any better position 
as against the debtor's estate, than that which he en- 
joyed-during the debtor's hfetime. Had the debtor in 
his lifetime aliened the estate to a bona fide purchaser ; 
the creditor could not have claimed to bring the estate 
to 9ale in satisfaction of a decree obtained in respect of 
his debt, unless the ahenation had been made after an 
attachment had issued. In like manner when the estate 
,]jias bj^ the death of the ancestor passed to his heirs : the 
creditor: of the deceased may so long as the estate remains 
in their hands have recourse to it for the satisfaction of 
his debt : but if, instead of using due diligence, he stands 
by and. allows the heirs to dispose of the estate to a bona 
/?c?^ purchaser, but possesses only a right to bring a suit 
against the heirs personally, who are responsible to him 
to the -extent of the assets, they received. 

The judgments of the Lower Courts are confirmed and 
the appeal dismissed with costs. 

Interest at six per cent, after decree. 
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The 6th March 1867. 

Present : 

The Hon'ble Sir W. MORGAN, Kt., Chief Justice; 

TheHon'ble a. ROSS., -] 

W. EDWARDS, 
W. ROBERTS, y Justices. 
F. B. PEARSON, | 
„ C. A. TURNER, ] 

Case No. 137-0 OF 1866. 

Special Appeal from the decision of H. Lushington Esq,., 
Judge of Ghazeep/ore, dated the 5th April 1866. 

Ratnjeeawun Rai and others (Defendants) Appellants... ^ 

versus 
Deep Narain Rai and others ( Plaintiffs ) Respondents. , 



Pleaders for Appellants.-— Monlvie Mahomed Hyder Hoos- 
sein, Moonshee Hanooman Pershad, Meer AH Ahmed 
and Pundit Ajoodhia Nath. 

Pleaders for Respondents. — Lalla Man Rai, Moulvie Fur- 
reed-ood-deen Ahmed, Shah Assud Ali and Baboo 
Pearey Mohun. 

Effect of a decree for partition not exe- 
cuted within time, alluvial land, C 1 
Section IV. Regulation XI, 18 2S- 

A decree ( ex-parte ) becomes inoperative if not executed within 
the time allowed by law : and a party, who obtaitis such a decree, 
haying accepted his status at variance with that assigned to him 
under the decree for a term beyond limitation, cannot at any 
subsequent period rely upon that decree as proof of his title, nor 
can it be accepted as such by the Courts. Held further that 
Clause 1. Section IV. Regulation XI. of 1825, applies only to 
lands gained by alluvion either gradually or suddenly, and not to 
lands existing as waste land subject to inundation and in one year 
rendered culturable by a deposit of earth by the actioq of 
the rivor. 
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This cass a-as referred to a Full Bench hy C. A. Turner 
and E. Spanhie.) J. /., with, the folloicing order ;^^ 

Ref err Im^ order. — TALOOQUA Dhurnee in pergunah 
Zamaneeah and district of Ghazeepore comprises 7 or 8 
villages. The tenure of the mehal is heegah dam. The 
proprietors have divided the estate into different puttees 
perfectly separate and independent of one another. There 
is no land left common to all imttees, though the pattees 
themselves may contain lands common to the share-holders 
within them. Each puttee is liable for its own amount of 
revenue. There is however a plot of land comprising 250 
beeghas paying an annual jumma of Rs. 202, known as 
Tumleek : that is to say, this plot was originally conveyed 
to the predecessors of defendants by gift in recognition of 
their services as priests in the mehal. One khewut or re- 
cord of rights was drawn out for the whole Talooqua, 
which shows the amount of Grovernment demand, for 
which each share-holder is liable, expressed, it is true, in 
the fractional parts of the Rupee, the Avhole Government 
demand being represented as 16 annas. Separate rent rolls 
were prepared for each village included within the Taloo- 
qua representing the amount and particulars of «ach man's 
holding in each village. This plot of 250 beegahs of 
Tumleek land is recorded in the khewut as paying 7p. 
15k. 8s. At. share of the Government demand ( Rs. 202 ) 
and the rent roll shows the very fields which make up the 
holding of 250 beegahs. Though the shares are expressed 
in fractional parts of a rupee, the administration paper ex- 
pressly .provides, that the tenure is not to be consi- 
dered Zemindaree ; and adds that the possession of 
each share-holder is to be considered as the measure of his 
share. 

Some of the villages included in the mehal lie along the 
banks' of the Ganges, and are subject to alluvion or deluvion. 
It was not however until 1846, that alluvion occurred sub- 
jecting the estate to farther demand from Government. 
Sixty beegahs were assessed in 1846, the settlement being 
made with the plaintiffs in this ease, that is to eay with 
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the Zemindars of the Talooqua. Three or four year's 
passed : and the aUuvial land was entirely cut away, 
or became from a deposit of sand unfit for cultivation. 
lu 1864, the river threw up land fit for arable purposes 
to the extent of 70 beegahs. The plaintiffs proceeded 
to take up the land for the cultivation of melons, when 
the defendants, who are in possession of the 250 beegahs 
of Tximleek land ousted them. 

Some of these T^miZee^ lands reach down to the banks 
of the river : and in front of them the increment of 70 
beegahs has taken place. The defendants therefore claini 
th? sole possession of the new land under the provisions 
of Clause 1, Section 4, Eegulation XI. of 1825. They 
further claim to share in the newly acquired land as Ze- 
mindars, It is however unnecessary at this time to con- 
sider this latter portion of their claim. 

The Judge has ruled that under Clause 1, Section 4, 
Regulation XI. of 1825, newly acquired land from 
the bed of a river belongs to the mehal to which the 
land thus acquired is annexed, that is to say, it belongs 
to the actual possessor of the mehal, whether he be the 
Zemindar himself, or a lessee, or mortgagee, but the sec 
tion cannot be held to refer a mere cultivator or gfan 
tees such as these in this suit. " Such an idea " the Judge 
remarks " is absurd, it turns the tenant into a land- '" 
" lord, and the landlord into a tenant. It completely sub-' 
" verts the order of things. The right of holding any' 
" land at all, must, in the first place emanate from the ' 
" superior landlord. " 

Though not expressly urged in the memorandum of. 
appeal, it was contended orall}^ for the appellants, that 
if they were not recognized as absolute proprietors, they 
would still, under Clause 1, Section 4, of the Regulation as 
holding a subordinate tenure or as under-tenants, be entitl. 
ed to take possession of the newly acquired land. 

We however think, that a very nice question arises in 
this case which we desire to submit for the consideration 
of a Full Bench of the Courts. Clause 1, Section 4, Regu* 
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lation XL o£ 1825 refers only to those lands which 
are gained by gradual accession from the recess of a 
river, and Ave think that in the present case there has 
been no yradual accession of land ; and though it has 
been usual to treat cases of this nature under Clause 1, 
of the Section, we are inclined to hold that Clause 5, is 
more applicable, and that lands gained, as these have 
been', by alluvion to a considerable extent and as it were 
suddenly by the receding of the river, must be treated 
according to established local usage, should there be any ;, 
or if not, according to the general principles of equity and 
justice. 



Although the Judges of the Division Bench have 
apparently referred to the Full Bench only the question, 
which is involved in the decision of the first plea iu 
appeal, we understand it was their intention to refer the 
whole case to the Full Bench ; and we dispose of it 
accordingly. 

The second plea in appeal as affecting the status of the 
appellants is the first, Avhich should be determined ; and 
in reference to it we hold, that the judge is right in 
regarding the ex-parte decree of the 12th Deer. 1853, as 
inoperative, inasmuch as it has never been executed ; and 
the appellants have for a period beyond that of limitation 
accepted a status at variance, with that assigned to them 
under the decree. The second plea in special appeal 
therefore fails. 

On the question of law raised by the first plea we are 
of opinion that Clause 1, Section 4, Regulation XI. of 
1825, is not applicable to the land, which forms the 
subject of this suit. The Zillah Judge has found that the 
appellants as Tumleekdars possess a proprietory title of a 
limited nature in certain specific lands, and that they are 
iiot Zemindars or sharers of the entire Talooqua or estate 
12 ' 



ill one o£ the Muiizali^. in which tiie hiiid in suit is situat- 
ed. Accepthig tills tiiuhug as to the character oi' the 
appellants' tenure, -we olisor\c that tlie appellants prefer a 
claim to the land in suit as alluvial lands outside the area 
of, but contiguous to, their holding under Clause 1, 
Section 4, Kegulation XT. of l.S:^5 : but to suppoz't such a 
claim it must be shown that tlie lands are alluvial and 
have been gained bv iirddnal an^essiaii. From the 
language used by the Judge it is clear, that the land in 
suit has not been so gained. On the' contrary the land, 
which is considerable in ([uantity appears to have been 
rendered culturable in one }'ear b}' the deposit of earth by 
the action of the ri\'er on the surface of a tract of sand 
already existing. It \\as not gained b}' alluvion either 
gradually or suddenh', as the Judges of the Division 
Bench seem to have regarded it ; but it appears rather to 
have been land existing as waste land subject to inundation 
in certain years or at certain seasons ; which has been in 
one 3' ear rendered culturable b\' the action of the river. 
In this view of the facts the first Clause of the fourth 
Section of Regulation XI. of J(S:^.t, does not apply: and 
the appellants' claim, Avhich is based upon that clause, 
falls to the ground. 

Although the Zillah Judge misa[)prehended the provi- 
sions of the Clause of the Itegulation referred to in 
holding, that they are inapplicable in any case to propriet- 
ors of a tenure, such as that of the appellants ; Ave are of 
opinion, that upon the facts found the decree of the 
Zillah Court A\as right : ; we therefore confirm it and 
dismiss this appeal Avitli costs. Interest is awarded at 
the rate of 6 per cent, on the amount of mesne profits 
decreed and costs from the date of the decree to the 
time of payment. 
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The 9th Mnreli, 1^67. 
Pkksext : 
The Hok'ble Sir W. MOlKiAX, Kt. Chief Justice. 

The Hon'ble A. BOSS, 

AV. EDWARDS, 

W. ROBERTS. I- Justices. 

F. B. PEARSON, 

C. A. TURXE-R, 



?5 



('ASF, Xo. 1S07 nv 18(16. 

MlsceJlcmeom Ajqwal from the order of Kasim AVi Khan 
Pri'nrqml Smhier A meeu of Barelhj dated the 2nd May 
1866. 



Ultaf All Khan (Defendant) Appellant. 

reri:!!^ 

Ram Lnll (Plaintiff) Respondent. 



Pleaders for Appellant.— Bsihoo ?^m\ Xarain and Pundit 

Bishumblier Xath. 
Pleaders for Respondent. — Lalla ]\[an Rai, ]\[oonshee Ha- 

nooman Pershad and Moulvie FuiTeed-ood-deen Ahmed. 



Litnitatiou execution of decree, Section 
20 Act XIV. of 1859 Instalments. 

Held that provision of: Section 20. Act XIV. o£ 1859, applies 
where there is present right to execute the decree and not to th^ 
ease of an instalment made payable at a future date and that in 
latter case application may be made within three years from the 
date of each instalment becoming due without being barred by 
limitation provided in the said Section. 
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This case teas first heard by 'jhe Bench of tiro Judges con- 
sisting of W. Roberts and G. D. Tarnbidl, J. J., and 
was referred by them to a Full Bench on the (j^uestlon of 
limitation. 

Referring Order, — On the 23rd July_1859, a decree was 
passed after Section 206, Act '\''III. of 1859, came into 
operation, whereby it was declared that the sum decreed 
should be dischargeable by annual instalments each of 
tvhich was to be paid into Courts, payable at different 
periods extending over more than three years from 
the date of the decree. There was no condition that 
on failure being made in payment of any of the instal- 
ment the whole balance then due should be exigible. The 
decree holder now claims the last instalment payable on the 
12th July 1865, by a petition lodged on 6th Feby. 
1866, stating that he has been paid certain previous 
instalments of Rs. 18,663, out of Court. The limitation 
of Section 20 Act XIV. of 1859, is set vip in bar of 
the claim. 

In the case under reference the payments of tlie instal- 
ments of the decree were made out of Court, as it is alleg- 
ed, and such payment was in opposition to the express con- 
dition of the decretal order, vrhich provided, that the monies 
should be paid into Court. Now the question is whether 
a petition to the Court after the lapse of three years for an 
instalment faUing due at or about the date of the petition 
can be entertained, the intermediate alleged receipts having 
been realized out of Court. There being some difference of 
opinion between us, we think it right to refer the question 
as to limitation to a Full Bench. 



Ittbgm^ttt 6:9 t^$ pull %mt^. 

> The question referred in this case is whether a decree 
dischargeable by instalments extending over more than three 



85 

years bi;t which has not been enforced during that time 
can be put in execution for an instahiient accruing after 
that period Avithin three years from the time when such 
instalment became due, or whether process of execu- 
tion in respect of such an instalment is barred by 
the lapse of the triennial term of Section 20, Act XIV. 
of 1869. 

We are of opinion that enforcement of the decree under 
such circumstances is not barred, and that the instalment 
which became due after three years from the date of the 
decree can be lawfully levied by the Court having jurisdic- 
tion. The provision that some proceeding to execute the 
decree within three years from its date is necessary to keep 
alive the decree, supposes a present right to execute the 
decree accruing at the date the judgment was pronounced. 
In such case that right must have been called into active 
exercise within three years from the date of the decree, or 
the power of the enforcement thereof is lost. But in the 
case of an instalment made payable at a future date by the 
terms of the decree, there is of course no present right to 
realize the instalment at the date of the decree, when the 
instalment becomes due, then the present right to enforce 
it accrues. An application to enforce payment of such an 
instalment is within time if made before the lapse of three 
years from the date fixed for payment by the terms of the 
decree. As the application in the present case was within 
that term, it was in time, h,nd can be enforced ; the omis- 
sion to realize all previous instalments due from and after 
the date of the decree notwithstanding. 

\A''e return the reference to the Bench by whom 
it was submitted for disposal of the case on the second 
ground. 
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The 25th March 1861. 

Present : 

The Hon'ble C. A. TURNER, Justice. 
„ R. SPANKIE, Offg. Justice. 

Case N"o. 1418 of 186G. 

Special Apjjeal from the deck/on of U. J. Boldero Escj., 
Judge of Fuitehpore, dated the 31.<t May 1866. 

Baboo Ram-and others ( Plaintiffs ) Appellants. 

versus 

Gajaclhur Singh and others (Defendants) Respondents. 

Pleaders for Appellants. — Moulvie Hyder Hoossein, Moul- 
vie Furreed-ood-deen Ahmed, Moonshee Hanooman Per- 
shad, Baboo Penrey Mohun Banoorjee, Baboo Bainee 
Pershad, Pundit Ajoodhia Nath and T. Conlan. 

Pleaders for Bespovdents. — Lalla Man Rai, Moulvie 
Sumee-ool-lah Khan, Meer Ali Ahmed, Pundit Bishum- 
bher Xath and Lalla »T^''ala Pei'shad. 



Hindoo Lait^, Ancestral property, Sale by 

father, Sou's right to sue dttring the 

father's life. Purchaser^ possession 

of Decree^) Form of 

Where ancestral property is sold by the father, and -the son 
sued to cancel the sale, and oust the purchaser thereErom, the son 
is entitled to sue for cancelment of such sale, and the decree should 
not be in the term declarino- that the property is ancestral and 
will pass to the father's heirs on his death, but a decree cancel- 
lino- the sale so far as it obstructs him in asserting his right, and 
in effect declaring the sale to be invalid, -without interfering with 
the actual possession, that may have been obtfvined by the pur- 
chf^spr, 



%tuiou of tl)6 |uU %m(^. 

Pkesent ; 
The Hon'ble :<in W. MOKGAX. Kt. Chief Justice. 



A. 


KOSS. 


A\' 


. EDWARDS, 


i, ^^' 


. iioBEirrs, 


Y. 


B. PEARSON, 


C. 


A. TURNER, 



)■ Justices. 



Thii^ cii.'<(' irns irferreil to a Full BciicJi by C.A.Turner 
and IL SiMiikic J.J., and tlir opinion of Fall Bench oil 
the (jucstioii referred to in t]ni-< ea'prest^ed. 

The question referred to uh is, '" whether when a " 
" (Hindoo) father has aliened b}' sale ancestral property " 
" the son is entitled to sue for a declaration of right and a " 
" cancelment of the sale : or Avhether he ought to have " 
" a decree only declaring that the })roperty is ancestral " 
" and that on his father's death will pass to the heirs " 
" of his father." 

\\"e think that the son is entitled to sue for a cancelment 
of the sale. The decree in such a suit should not be in 
the terms suggested, that is to sa}-, declaring that the 
property is ancestral and that on the father's death it 
Avill pass to his heirs : but a decree cancelling the sale. 

In cases of this description, where the plaintiff has sued 
to obtain possession of the property for himself, as well 
as to cancel the sale, the Courts have refused to decree 
possession, and where, as in the present case, the plain- 
tiff's suit is to cancel the sale and to oust the purchaser 
from possession although the plaint does not expressly ask 
that the plaintiff should be put into possession, ) we think 
the decree should be confined to the cancelment of the sale. 
A decree in these terms in effect declares, that the aliena- 
tion by sale is invalid, and cannot ha\'c force to confer a 
title by purchase. But it does not interfere Mith or dis- 
turb the actual possession, which the alleo'ed purchase^" 
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tiiay have obtained. A decree in the form suggested 
postpones the son's right until after the father's death ; 
and by imj^lication recognizes the vahdity of the ahena- 
tion at least for the term of the father's life. 

According to the Hindoo law the father's alienation of 
ancestral property without the consent of the son is in- 
valid ; and cannot take efEect even for the life of the 
father. The son may, it is laid down ( and there are not 
wanting modern authorities to show this, ) compel a parti- 
tion of the estate during the lifetime and against the 
consent of the parent. This right cannot be taken aAvay 
or diminished by a sale made by the father alone ; and 
the purchaser although purchasing ( as it is now assum- 
ed, he has done, ) with perfect good faith can stand in no 
higher portion than the father. If he has bought in 
good faith, he is equitably entitled at the least to what- 
ever position of the property, the father may ultimately 
be able to confer on him ; and as against the father he 
is entitled to retain possession until this portion has 
been secured to him. The son is entitled to a decree- set- 
ting aside the sale so far as it can in any Avay obstruct or 
impede him in asserting his right and no further. The 
case itself, out of which this reference arose Avill be dis- 
posed of by the Division Bench. 



Judgment. 

The Judge dismissed this suit on the ground that " a " 
" son cannot sue in such cases during the lifethne of his ^' 
" father." 

^ye Avere of opinion, that the Judge had misappfe-" 
hended the precedents of the Sadder Court, by which 
it has been established, not that a Son cannot sue 
in the lifetime of his father, but that he cannot sue for 
jjossession. We therefore determined, that it would 
be necessary to remand the suit for a re-decision 
on the merits ; but inasmuch as some difficulty was 
suggested as to the form of decree, which should 
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be passed, where it was established, that a father had aUe- 
iiated ancestral property without the consent o£ the sons, 
Ave submitted the question to the Full Bench. 



The question has been answered in the accompanying 
judgment,- and we now remand the case for re-trial with 
the following directions. Although the plaintiffs are not 
entitled to oust the defendants, the purchasers; they are 
nevertheless entitled, if it be shown that the sale was not 
made Avith their concurrence or for necessary purposes, to 
so much of the relief they seek, as refers to the cancelment 
of the sale. The Lower Court must therefore first frame 
and try an issue, as to whether the sale was made for pur- 
poses sanctioned by Hindoo law. If that issue is decided 
in the affirmative the suit must be dismissed; if in the na- 
gative the further issue should be framed whether the son 
Baboo Ram and the mother Seeta connived, at the sale, as 
the Judge appears to suspect. If they have so connived, 
so far as their own present rights and interests or any pos- 
sible interest, which might hereafter accrue to them are 
concerned, they are not entitled in equity to set aside the 
sale. The mother however is suing as guardian of her 
minor sons, and though she may have been guilty of con- 
nivance, she is entitled to maintain this suit on behalf of 
the minors. 

With these observations we aumil the decision of the 
LoAver Appellate Court and remand this case for re-deci- 
sion. 

The LoAver Appellate Court Avill have the goodness to 
provide for the costs of this appeal. 



i3 
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The U April 1867. 
Pkesext : 



The Hon'ble W. EDWxiRDS, 1 jrsTirFs 

Case Nu. i018 of 1866. 

Special Appeal from the ilerlsion of M. B. TJwrnhill Esq. 
Judge of Saharunporc, dated the 6th September 1S66. 



Absa Kaiii and others ( Defeudauts ) Appelknt.'i 
rer.^iis 
Kashnieeree Dass (Plaintiff) Respondent. 



Pleaders for Appellants. — Baboo Hiu'kisheu Dass and La- 
11a Gokul Cliund. 

Pleaders for Respomleid. — Baboo Pearey Mohan Banoorjee 
and Moulvie Umjud AH. 



Costs, Special Appeal, Section 187, Act 
VIII. of 1859. 

Held in conformity with a Fail Bench Ruling of the late Sad- 
der Court that special appeal lies, from the order of the Lower 
Courts in matters relating to costs, and that there is nothing in 
the law limiting or taking away the right to appeal specially 
from that part of a decree which relates to costs in any case 
where any legal ground for special appeal is shewn to exist. 

Peferriinj Oi-der.—W'e. refer this case to Full Bench 
that it may be determined whether a special appeal will 



91 



1 



lie on a raere question of costs. We refer to the opmion 
of the Privy Council in the case of M>is.umut Roonwer 
Baee, v. LuchmunDu... 5th Deer. lS3r, and that of 
Mr. Justice Macpherson, in the case of (^nxlharee LaU, 
lioy, V. SoonderBehee* 



55 



%htttjn 4 i^^ lull 3mt^^ 

Present : 
The Hon'ble Sir W. MORGAN, Kt., Chief Justice. 

The Hon'ble A. ROSS., 1 

W. EDWARDS, 1 
W. ROBERTS, y Justices. 
F. B. PEARSON, 1 
C. A. TURNER, J 

We answer in the affirmative the question referred to us 
which is " whether a special appeal will lie on a mere " 
" question of costs." 

The decree of the Court of first instance in conformity 
with the provision ( Section 189 ) of the Code of Civil 
Procedure, which directs that the amount of costs incurred, 
and the parties by whom they are to be paid shall be 
stated in the Court's decree, contains a direction, that the 
whole of the costs should be borne by the defendant. The 
Judge on appeal affirmed this decree. From the decrees of 
the Ijower Appellate Court and from every portion of 
those decrees special appeals are allowed by law on certain 
specified grounds : and there is nothing in the law to limit 
or take away the right to appeal specially from that part 
of a decree which relates to costs in any case, where a 
ground of special appeal is shown to exist. 

It is objected that the 187th Section of the Code has 
conferred on the Courts so full and absolute a power to 



VI., W. R. p. 187. 
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dispose ill their judgments of all questions o£ costs, that 
this Court can in no case interfere in. special appeal to re- 
gulate or control the exercise of this power. And the 
words of that Section are doubtless lai'ge declaring that 
" the Court ( below ) shall have fall power to award and " 
" apportion costs in any manner, it may deem proper." 

But the large power thus conferred, like all judicial 
powers must not be exercised arbitrarily or according to 
the caprice of each Judicial Officer and the Judge's award 
of costs being by law required to be embodied in the decree 
becomes open to appeal in like manner as all the other 
parts of the decree. In the present case the Judge's 
decisidn or that portion of it, which relates to costs may 
possibly be shown to be contrary to some law or usage 
having the. force of law or to be otherwise open to special 
appeal on one of the grounds permitted by law. If so, it 
may, we think, be set right here. 

The ample terms, in which power is conferred on the 
Courts by the Code to deal with the costs of suit, enable 
the Courts to I'epress unnecessary litigation and expense, 
as well as to re-imburse the person, who is ultimately as- 
certained to have the right or title on his side. Heavy 
expenses may be incurred for some or all of the purposes, 
which, by Section 188 come under the denomination of 
costs ; and the Court in disposing of the whole costs of the 
litigation, may see fit to direct, that such costs or some 
portion of them having been needlessly incurred by the 
successful party should be borne by him ; or further in an 
extreme case the Court may throw the whole costs of a 
needness suit on the plaintiff, notwithstanding that he may 
be found to have some right on his side. 

We think that a Judge, who in disregard of the discre- 
tionary power given by law should put forward in his 
Judgment, and adhere to a fixed rule ; such as that in all 
cases the award of costs must be according to the extent, 
to which the plaintiff has succeeded or failed to establish 
his demand, would infringe the law, and that his decision 
would be open to special appeal. 
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Our conclusion that there may be special appeal on a 
mere question of costs does not go beyond this, vie, that 
a proper ground of special appeal being shown, that part 
of the decree, which relates to costs, is as much open to 
appeal, as the remainder of the decree. 

The appeal in such cases must of course be strictly con- 
fined to those cases, in which a good ground of special 
appeal is shown. The Full Bench decision of 9th April 
1861,* of the Sudder Court, N. W.-P., lays down the 
rule which should guide us. It is there stated, that where 
the judgment awards costs upon a principle not sanctioned 
by law or usage having the force of law, a special appeal 
will lie. The case must be returned to the Division Bench 
for disposal. 



Judgment 

Applying the test as laid down in the Full Bench 
decision we find that the principle on which the costs 
have been awarded, is not contrary to any law or usage 
having the force of the law. We therefore dismiss the 
appeal with costs and interest at 6 per cent. 



I., S. D. A., N. W.-P., 18G1. p. 235. 
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The 2nd May, 1867. 

Present : 

The Hon'ble Sir W. MORGAN, Kt,, Chief Justice. 

A. ROSS, 1 
, „ W. ROBERTS, 

„ F. B. PEARSOK, y Justices. 

C. A. TURNER, I 

R. SPANKIE. J 

Reference from the Small Cause Court of Dehra Boon in 
pursuance to the provisions of Section XXIL, Act XI. of 
1S65, 



Kunhya Lall and others Plaintiffs. 
versus 
Bunsee Defendant. 



ADJUSTMENT OF ACCOUNT, ORAL ADMISSION 
OF BALANCE, LIMITATION, CAUSE OF AC- 
TION, AYRITTEN ACKNOWLEDGEMENT OR 
COXTRACT CLAUSE 9, SECTION 1 AND SEC- 
TION 4, ACT XIV. OF 1859. 

Where the suit was for the recovery o£ certain sums advanced 
as loan at different times and the account entered was simply a 
statement of advance re-payment, and balance (which was adjust- 
('d, struck and verbally admitted by the debtor.) Held that the 
creditor's cause o£ action arose on the date he made the loans and 
that three years' limitation must be counted from that date unless 
the original right has been kept alive by some written acknow- 
ledgment or new and distinct contract. 

Held further that the balance struck and orally admitted by 
debtor, does not amount to a written acknowledgment within the 
4th Section of Act XIV. of 1859, or to a new contract so as to 
revive the old cause of action. 



Bemarlcs by the Judge of Small Cause Court.- ^Tet. plain - 
''tiffs sue the defendant for Rs. 19 6, balance due from him as" 
''per entry corresponding with their cash book dated 5'a.Ml/?i" 
^^Ist Soodee,Sumhut, 1922 (15th July 1865.) Of the " 
«'items forming the account(simply sums of money lent ) " 
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" all but 11«. 34-4-0 date back from June l8Gi. This re- 
" raainder is on account of cash lent in July 1865." 



a 



The question I now submit for the opinion of " 
" the High Court is, -whether the suit for the larger " 
" portion of the amount claimed is barred by the laAv of " 
" limitation or not, plaintifEs' A^akeel argues that the " 
" period of limitation must be reckoned from the date " 
" of the balance being drawn out, /. e from July 1865, " 
" and that therefore action -will he for the full amount. I " 
" myself hold that the suit for this portion of the debt " 
" is altogether barred reckoning the period of limitation " 
" from the date of the accrual of the original debt ; and " 
'' this opinion i hold upon the following grounds The " 
" facts of the case show that the suit should fall under " 
" Clause 9, Section 1, Act Xl\. of 1859. The plaintifFs' " 
" Vakeel would make it come under Section AIII. but " 
" no such account current between the parties as traders " 
" hcvlng mutual deulhiijs^ are shown as could bring the " 
" case under that Section. The claim is simply for the " 
" recovery of certain sums of money advanced, (as lnaa ) " 
" to defendant at different times. This being so, ac- " 
" cording to Clause 9, Section 1, the period of three " 
"■ years' limitation must count fro/n the time when the "' 
" debt became due urdesa there /.s a n-ritten evyagemeiit to " 
" pay .the money lent. I hold that in this case there " 
" being no such written engagement of admission Avithin " 
" the meaning of Section IV. the period must reckon " 
" from the time when the various debts originally became " 
" due. The entry in the plaintiffs' Account book dated " 
" i5th July, 1865, is simply a statement of the accounts " 
" draAvn up as so much paid to defendant, so much re-paid " 
" by him and so much balance due from him. From the " 
" manner of entry, it may be inferred that at that time " 
" the defendant was present and it may be also inferred " 
'' apart from oral evidence that he verbal!, ij allowed the " 
" balance as against him, but there is in no sense of the " 
*' terms of Section IV^ any written eiujageynent viade by " 

" him or signed by him to pay the balance. The plain- " 

" tiffs' Vakeel depends chiefly upon a judgment of the '' 
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" late Sudder Court, dated 8th June 1866, given iu the " 
" time of my predecessor upon reference in a case similar " 
" to the present, and I am aware that, that judgment is 
" opposed to the opinion I have given above. I trust, " 
" however, that in again referring the question I may be " 
" acquitted of undue presumption. " 

" The importance of the question and the construction " 
" of the law as given in that judgment is so at variance " 
" with my own reading of it ; that without a reference I " 
" could not decree for the whole amount which according " 
" to that opinion of the Sudder Court would be due to " 
" the plaintiffs ; and I further find that I am supported " 
" in ray view by a judgment of the Calcutta High Court " 
"dated 7th July 1864,* in which it is distinctly held " 
" that to keep alive a claim for money lent beyond the " 
" ordinary term of limitation, there ( as in Section IV. " 
" of 1859,) must be a u-ritten agreement to pay, signed " 
" by the debtor. A Full Bench of the late Sudder Court, " 
" N. W. P., in their judgment dated 22nd May 1865,f " 
" ( which forms the real precedent, urged by plaintiffs' " 
" Vakeel,) held that a verbal acknowledgment of a " 
" balance becomes the cause of action under the term of " 
" Clause 9 Section 1, Act XtV. of 1859 on the ground " 
" that " such " acknowledgments are in all respects, " 
" except that they are irritten, analogous to bonds." 

" The theory upon which this judgment is grounded " 
"seems to be this, that the balance being ' verbally " 
" acknowledged becomes altogether a new debt ; and in " 
" dependence upon this judgment, it is invariably the " 
" custom of plaintiffs. Now in case of this nature to " 
" omit all mention of the dates of the accrual of the " 
" original debts and to make their cause of action lie " 
" fi'om the date of some asserted verbal acknowledgment " 
" of a certain balance, whether this view is correct or " 
" not ; is the question upon which I now solicit the " 
" decision of the High Court, pending it, I have dis- " 
" allowed the great portion of the plaintiffs' claim as " 

-— - • ' — - ■ — : ^ ___ ■■ '■- .■.II, ,»J^ 

* I., AV. R., p. 92-93., S. C. 0. R. 
■f Pec. S. D. A., J^. W. P., Ib65. p. ;^«$, 
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" barred by the law ol: limitation under Clause 9, Sec- 
" tion 1, Act XIV. of 1859, read with Section IV. ot" the 



a 



same Act." 



Referring Order by C. A. Turner, J. — This reference 
came before Mr. Justice Edwards and me, but masmuch 
as it questioned a Full Bench Ruling of the late S udder. 
Court, we thought^ it ought to be referred to and consider- 
ed by a Full Bench of this Court. 

In our opinion the Judgment of the Small Cause Court 
Judge is right in reference to the circumstances of the 
case before him. He finds, that the claim was simply for 
the, recovery of certain sums advanced as loan to defendant 
at different times ; and that the account, as entered on 
the 15th July, 1865, was simply a statement of so much 
paid to defendant, so much re-paid, and so much balance 
due, and that the oral evidence goes to prove that the 
defendant was present and verbally assented. 

These finding of facts show, that there were no mutual 
or cross accounts between the parties, and therefore the 
mere statement of the account and promise to pay the 
balance did not constitute a new cause of action and 
thereby save limitation. 

The Indian Limitation Act Avas as it appears to us in 
this respect, framed A\ith reference to the English decisions 
on the subject. 

Under Enghsh la^v it has been held, that where there 
are mutual dealinqs between A. and B., and they meet 
and go through the accounts and a balance is struck in 
favor of A,, this amounts to an agreement, that the items 
of B's claim shall be set off against the earlier items of A's 
claim, and that out of this agreement a new consideration 
arises for the payment of the balance, which takes the 
case out of the statute of limitation. But it has also been 
held, that A^'here the items of an account are beyond 
limitation and there are not mutual or cross accounts 
between the parties, and they meet and go into the accounts 
and a balance is struck, an action will ngt-lie on th? ?ount 

14 



98 

for an account stated ' to recover such balance. ( Chitty on 
contracts, p. 744, 7th Edit. ) 

Possibly the words, " merchants " and " traders " in 
Section 8, Act XIV. of 1859, ought not to receive the 
narrow construction, which would confine them to persons, 
who are not by profession, traders or merchants, btit ■ 
might properly receive a larger construction as applying 
also to persons, who in the subject matter before the Court 
have dealt or traded with one another ; this jioirit it is' 
immaterial for us to consider in the present case. 

It is only necessary for us now to say, that in our opi- 
nion Act XIV. of 1859, having expressly provided for the 
case of an account stated, where there have been mutual 
dealings no new right of action arises, where there have 
been no such mutual dealings, and unless in such a case 
the creditor can show a written acknowledgment signed 
by the debtor, a new right of action is not conferred by a 
vei'bal acknowledgment of a balance. 

We concur in the opinion expressed by the learned 
Judges of the Division Court. The plaintiffs' original 
cause of action arose in 1862, when he made the loans. 
Any right of suit, which he may now possess can arise only 
in one of two ways, viz., by showing that his original 
right has been kept alive by a written acknowledgment 
within the 4th Section of Act XIV. of 1859, or that a neAV 
cause of action has arisen luider a ncAv and district con- 
tract. 

But the .transaction of Jul}' 1865, Avas neither an 
acknowledgment within the 4th Section nor a new contract. 
All that then occurred was that a balance was struck in 
the defendant's presence, and Avas verbally admitted by 
him to be correct. The express terms of the law prevent 
this oral admission from having any effect to revive 
the old cause of action. To give effect to the 
transaction as one, Arbich anjounted to a neAV qoii« 
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tract, would in truth be to defeat thk provision 
of the Act. Where indeed there is no question on the law 
of limitation, such a settlement of accounts and admission 
of the balance due is important evidence and has been 
treated as creating a new cause of action. This new cause 
of action was formerly considered as superseding all 
right of suit in respect of the original items of the account ; 
so that if a plaintiff suing for a balance of an alleged 
adjusted account, failed to prove the adjustment ; his suit 
was dismissed and he was not permitted to give effect to 
the several items of the account. 

The Full Bench decisions which have been referred to 
were pronounced, when the course of proceeding in suit 
on adjusted accounts was as above stated. Later decision 
has relaxed this strictness. In the earlier of the two deci- 
sions, the consideration of the Court was given to the 
question whether the 9th or the 16th Clause of Limitation 
Law governed the case. So far as the decisions proceed 
on the view that an acknowledgment of a balance due on 
a mere settlement of a accounts, such acknowledgment not 
being in writing, is of itself sufficient either to prevent the 
operation of the law of limitation or to create anew 
obligation, we are not, on further consideration, satisfied 
with the correctness of the view there taken. 
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The 2nd May 1867. 
Present : 

The Hon'ble Sir W. MORGAN, Kt. Chief Justice. 

A. ROSS 1 

W. ROBERTS, 

F. B. PEARSON, J. Justices. 

C. A. TURNER, 

R. SPANKIE, 

Application for admission of Special Appeal beyond time 
presented by Moidvie Furreed-ood-deen Ahmed and 
Moonshee Sookh Earn, Pleaders, from the decision of G. 
R. Money, Esq., Judge of Allahabad, dated the 18th 
December 1866, on behalf of 

Mr. P. Flowest ( Defendant ) Appellant. 

versus 

Syud Kootub Hoosein and others (Plaintiffs) Respondents. 



SPECIAL APPEAL, PRESCRIBED PERIOD, 
EXTENSION OF, SECTION 373, ACT VIIL OF 1859. 

Held in supersession o£ the Ruling and Resolution of the late 
Sudder Court that on due cause being shewn £or delay to the 
Court's satisfaction the prescribed period for admission of special 
appeal may be extended. 

Referring Order by A Ross and F. B. Pearson, J. 
J. — This application for the admission (of a special appeal 
is not admissible as being beyond time, under the Full 
Bench Ruling of the late Sudder Court, dated 18th 
November 1862, Ram Bhuros, v. Moondga, and the Re- 
solution framed in pursuance of that Ruling on the 20th 
of the same month. But we are informed that sundry 
apphcations for the admission of special appeals have 
lately been admitted, although preferred after the period 
of ninety days, in contravention to the Full Bench Ruling 
and Resolution of the late Sudder Court above-mentioned. 



101 

We therefore direct that this application be laid before 
a Full Bench of the High Court in order, that it may be 
determined whether the Ruling and Resolution aforesaid 
should continue in force, or be superseded by a new rule. 



Sultttg of tff^ pull ftiittc)^* 

We are of opinion that the Ruling and Resolution 
referred to should be superseded. The language of the 
two Sections 333 and 373 is different : and it is true 
that in the latter ( which relates to the admission of special 
appeal) no express provision is found for the extension by 
the Appellate Court, on sufficient cause being shown of 
the period specified for presenting a special appeal. By 
Section 373, it is merely provided that the special appeal 
" shall be presented within the period prescribed for the 
presentation " of the Regular Appeal. 

If we read the word " period prescribed " as referring 
only to that period of Section 333, which gives a specific 
and Umited period ( "within 30 days, &c., " ) and as not 
also including the sentence which provides for the ex- 
tension of the time, we introduce a diversity of rule ( as to 
the time for appeal ) which the code scarcely seems to con- 
template. We think it is consistent with the terms of the 
law to adopt the construction which will give to all ap- 
pellants ; the same period for preferring their appeals 
whether Regular or Special. 

We therefore hold that in computing the period under 
Section 373, the same rule must be followed as in com- 
puting the period under Section 333 ; in other words that 
on due cause being shown to the Court's satisfaction the 
specified period may be extended. 

F. B. Pearson, J. — I think that the view taken by the 
late Sudder Court and that taken by the High Court may 
equally be maintained, as consistent with the language of 
the law ; but I have no objection to bring our practice 
into uniformity with that obtaining in Calcutta, 



102 

The 3rd June, 1861. 

Present : 

The Hon'ble Sib W. MORGAN, Kt,, Chief Justice. 

W. ROBERTS, 1 

F. B. PEARSON, ! Justices. 

C. A. TURNER, f 

R. SPANKIE, J 

Case No. 1988 of 1866. 

Special Appeal from the decision of J. Power I^sq.. Offg., 
Judije of Cawnpore, dated the 28th August 1866. 

Buldeen and others ( Plaintiffs ) Appellants. 

versus 

Musst. Golab Koonwer and others ( Defendants ) Respon- 
dents, 



Pleaders for Appellajits.'^ljnlh, Man Rai and Baboo 
Mirton Joy. 

Pleaders for Respondents. — Moulvie Farreed-ood-deen and 
Moonshee Hanooman Pershad. 



CONDITIONAL SALE, SUIT FOR POSSESSION, 
LIMITATION, CAUSE OF ACTION, CLAUSE 
12, SECTION 1, ACT XIV. OF 1859. 

A 9Pii4iitiopaJ mortgage deed was drawn out stipulating for the 
repayment of the loan by annual instalments in 19 years and em- 
powering the mortgagee to foreclose if two instalments remained 
unpaid on a'ny third yearly instalment falling due. Held on the 

1 iconstruction ;of .the mortgage, deed that the mortgagee was not 
thereby limited to foreclose as soon as the first 4ef»ult in payment 
of those instalments occurred and not afterwards but that ths 

.^^porigagee was authorized in proceeding to foreclose if there were 
subsequent defaults,, any previous default notwithstanding in t^ct 
there is nothing in law to limit the time within which a mortgagee 
miay foreclose, if notwithstanding oner or more default ,the: iport- 
gageq's .right is not repudiated but recognized. Mottgagee's right 
to sue for possession ,accru€i3 upon such ftnal for§<;Jo%(?!'tftp4 he can 
sue at any time within twelve years from that date under Clause 
12, Section I, Act STY. of 1859, 
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This case was referred to a Full Bench hy C. A. Tumet* 
and B. SpaiiJcie, J. J., with the follo/n'ng order : — 

Eeferriny Order. — The plaintiffs bring this suit to re- 
cover 1 anna nine-four-fifth pie share out of a 2 anna 8 
pie share in Mouzah Byree Alipore and mesne profits from 
July 1862, to the date of suit. The plaintiffs aver, that 
the defendant Mussumat Golab Koonwer after the death 
of her husband borrowed from Mungal Pershad, the plain- 
tiffs' father, the sum of Rs. 2,659-12-0 and in considera- 
tion thereof on behalf of herself and her two sons, the co- 
defendants, she executed a deed of conditional sale of a 2 
anna 8 pie share in the Mouzah aforesaid, bearing date the 
10th of June 1845, by which deed it was stipulated, that 
the loan should be re-paid in 19 instalments, the first of 
which was to be paid on the 5th Septr. 1846, and the 
subsequent instalments annually ; the last becoming due 
on the loth Septr. 1864. The plaintiffs further aver that 
in 1847, one-third of the said 2 anna 8 pie share was sold 
and purchased by their father, and ihat in May 1861, 
default having been made in the payment of the instal- 
ments, they commenced foreclosure proceedings and on 
the 11th July 1862, obtained an order of foreclosure with 
respect to the two-third of the 2 anna 8 pie share then re- 
maining unsold. 

This suit is brought to obtain possession of the property, 
against which the order of foreclosure was passed and 
mesne profits from the date of that order. 

The defendants replied, that the deed of conditional 
(sale contained a condition to the following effect, that Rs. 
140 be paid by annual instalments, and that if the instal- 
ments for one or two years be not paid at the time of fal- 
ling due of the third kist, the mortgagee shall be entitled to 
foreclose and obtain possession as proprietor. They there- 
fore contended that inasmuchas the plaintiffs had not 
petitioned for foreclosure until May 1861, and had not 
sued for possession until the 29th Jany. 1866, when the 
present suit was instituted ; the claini Avas barred uudev 
the Limitation Law, 
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The defendants also stated, that they had requested an 
advance from the plaintiffs' father, and had executed the 
deed of conditional sale, but that the advance was not 
made ; and the deed became inoperative, in proof of 
which allegation they refer to the fact, that they subse- 
quently sold one-third of the property, alleged to have 
been mortgaged, to the plaintiffs' father, and they denied 
the payment of lis. 50, which the plaintiffs asserted to 
have been made to them in respect of the sura advanced. 

The Principal Sudder Ameen dismissed the claim as 
barred by limitation, holding that, inasmuch as the first 
three instalments were not paid, the right to sue for fore- 
closure accrued in 1848, and that from that time to May 
1861, a period of more than twelve years elapsed, during 
which the plaintiffs made no claim. He also held that the 
payment of Rs. 50 was proved to have been made fifteen 
}'ears before. The Judge on appeal held, that under the 
terms of the deed it became incumbent on the mortgagees 
to sue ( we presume he means to take proceedings for fore- 
closure ) in 1848, and as they failed to do so until May 
1861, the suit was barred. 

In special appeal the plaintiffs urge that inasmuch as 
the loan was re-payable by instalments they were not 
bound to take proceedings for foreclosure or possession until 
twelve years from the date, on which the last instalment 
"Was stipulated to become due. It appears to us, that 
if the decisions of the late Sudder Coiu't, N.-W. P. are 
to be upheld, inasmuch as the sale became absolute 
on the non-payment of the instalment, the plaintiffs' 
suit is barred. In the case of Biirjore Singh, v. Sooruj 
Fershad* dated 21st Jany. 1860, it Avas held, that as 
the mortgagees's cause of action arises on the mort- 
gagor's making default, his suit for possession must be 
instituted Avithln twelve years from the date of default, or 
rather as the mortgagor is allo^^'ed >the indulgence of the 
year of grace, within twelve years from the end of the year 
of grace, if notice of foreclosure was issued on the earliest 

"~^~'" *Dec. S. D. A., N.-w7p., 1860 p. 39. 



day possible. This case has been followed iii oclier ileci- 
sions. But we consider it more than doubtful, whether 
the mortgagee's cause of action can be said to arise, until 
after the issue of the final order of foi'eclosure : and if this 
view be correct, the further question arises, within what 
time must foreclosure proceedings be taken ; . must they be 
taken within such time, as will allow the mortgagees to 
bring their suit fur possession \a itliiu twelve years or at 
the utmost thirteen years from the date, Avhen the right to 
commence foreclosure proceeding accrued. The Calcutta 
Sudder Court* held that the mortgagee has twelve years, 
within which he may bring suit, from the expiry of the 
year of grace, even although notice of foreclosure has not 
been issued on the earliest possible date, and that the 
w^orda of Section VIII. Kegulation XVII. • of 180G, are 
general and prescribe no limit, beyond which the mort- 
gagee shall be prevented converting his inchoate right into 
a complete right. 

The Privy Council in the case of Pra« ««;'/* Roy Choicdhri/ 
V. RooJcea Begum^ held, that " it cannot be laid down as " 
" a rule universally true, that under Regulation III. of " 
" 1793, Section XIV., a mortgagee's proceeding for a " 
" foreclosure under a mortgage of the class of Byebil- " 
" wuffa simply cannot be preferred after twelve years " 
" from the expiration of the time, which the instrument " 
" fixes as the period of redemption by payment, and on " 
*' the expiration of which the conditional sale will be- " 
"come absolute." This passage seems to favour the view 
taken ty the Calcutta Sudder Court and to be at variance 
with the decisions of the late Sudder Court, N.-W. P. 
above noticed. There is however one decision of the 
late Sudder CourtJ which in our opinion more correctly 
defines the laAv. In that case the learned Judges Messrs 
Ross and Roberts held, that limitation would not operate 
as a bar, where the possession w-as not A\ithheld in 



*Dec. S. D. A. L. P.. ISf)?. p. 1816, 
Dec. S. D. A. L. P., 1859. p. 1494, 
t? M. 1. A., p. 323. 
U Dec. S. D. A., N.-W. P., 18C4. p. GJ.}. 
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breach oi! the contracfc but vokinttirily wai\ed by the 
mortgagee. 

Ill case of Kali Koomar Dutt Roy, v. Juijgut Soonderee* 
dated 30th Novr. 1864, it was held, that the right to 
sue for possession might not be barred ; although more 
than twelve years had elapsed from the tune, when the 
deed became absolute, before proceedings Avere instituted 
for foreclosure. In vieAv of the different rulings, to which 
A\e have above referred, Ave haA'e deterniined to send this 
case to a Full Bench ; that a precedent may be established 
for the futiu'e iiuidance of the Court. 



Suibjjmiuit fit; i^t ^ull ©utti:)^* 

A\'e are of opinion, upon the construction of the mort- 
gage deed, Avliich is the foundation of the plaintiffs' right, 
that the suit is not necessarily barred by limitation. It is 
a suit to recover possession after foreclosure of the mort- 
gage. Being a suit for the recovery of immoveable 
property or of an interest in immoveable property, to 
A\hich no other proA'ision of the Limitation Act applies, it is 
maintainable at any time within " twelve years from the 
time the cause of action arose " ( Clause 12, Section 1, Act 
XIV. of 1859 ). It is to be seen at what time the 
cause of action arose. The deed, which bears date the 
10th June 1845, and is in somcAvhat uniA'ersal terms, is 
admitted to belong to the class of Byebihriifa mortgage. 
It stipulates for a re-payment of the loan by annual 
instalments, the last of A\'hich fell due on the 15th Septr. 
1864 : • and thei'e i,s a special provision empowering the 
mortgagees to foreclose, if at the time of any third yearly 
instalment failing due, the instalments of two former 
3'ears are unpaid. It is argued, that the effect of this pro- 
A'ision is to confer on the mortgagees a right to foreclose 
in the case expressed only ; and that as three instalments 
remained unpaid in 1848, their right to foreclose 



*L W. II., p. 239. 



then accrued to them ; that the order of foreclosure obtain^ 
ed m July 18G2, was of no avail to enable them to maintain 
this suit, which was not instituted until Jany. 1866, 
and therefore not until more than twelve years had elapsed 
from the time of the mortgagors' making default. But 
we think this view is incorrect. The deed gave to tlie 
plaintiffs an inchoate and conditional right or interest 
in the land, which they might convert into a complete and 
absolute title of ownership, and the power expressly con- 
ferred of foreclosing the mortgage, when three annual in- 
stalments remained unpaid, is not inconsistent with the 
right, attached by law to this description of mortgage of 
foreclosing " on the expiration of the stipulated period " 
(that is at the end of 19 years ) " or at any time before " 
"^ the sum lent is re-paid," ( Section 8, Regulation XVII. 
of 1806 ). Moreover the special stipulation does not ex- 
press, that on such default as is therein mentioned the 
whole amount shall become payable ; nor is the power 
limited so as to authorize foreclosure proceedings, when and 
as soon as the first default in the payment of three instal- 
meiits occurs and not afterwards. We think, that if such 
default had occurred in May 1861, the plaintiffs were 
authorized in proceeding, as they then did, to foreclose, 
notwithstanding that there may have been previous 
defaults. Whatever right of suit the mortgagee may 
have had in addition to his right to foreclose, it is clear, 
that the mortgage gave him no right to possession of 
the land before foreclosure. 

Assuming then, that the alleged mortgage made in 1845, 
can be shown to have been in existence in 1861, and 
to have been then duly foreclosed ; we are of opinion, 
that the cause of action, on which this suit is based, 
arose upon such final foreclosure, and that the suit is 
within time. 

We cannot concur in the rule, which has been laid down 
in some of the authorities cited to the effect, that as the 
mortgagee's cause of action arises on the mortgagor's making 
default, the mortgagee's suit for possession must be insti- 
tuted within twelve years from the date of default with 
allowance for the year of grace, when foreclosure proceed- 
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ings are instituted at the earliest possible date. A default 
may be made by the mortgagors, which may give the 
mortgagee a right to sue or to enter into possession ( if he 
chooses to assert such right,) but which may notwithstand- 
ing have no effect Avhatsover in altering the nature of 
the mortgage title. So long as the mortgagor in posses- 
sion, or those who claim under him assert merely a 
title to redeem, and advance no other title inconsist- 
ent with it, such possession must prima facie at least 
be treated as perfectly reconciliable with and not 
adverse to the title of the mortoragee and the con- 
tinuation of the Uen on the property pledged. ( See 
Prannath Roy Chowdhry v. Boolcea Begum. ) If not- 
withstanding one or more defaults there is no repudi- 
ation of the mortgagee's right but on the contrary a 
recognition of it, we think, that there is nothing in the law 
to limit the tune within which the mortgagee may f orclose. 
"^Yhile we hold with reference to the decisions of the Lower 
Courts, that the suit is not barred by limitation upon the 
grounds assigned by them, it is necessary, that we should 
in remanding the case for trial lay down a rule for their 
guidance under the particular circumstances of the present 
case. The alleged mortgage is o£ old date, and is appa- 
rently denied by the mortgagors, who say, that they never 
received the promised advance. It seems doubtful, if any 
instalment was ever paid. It appears, that after the alleged 
mortgage a portion of the property alleged to have 
been mortgaged was the subject of a sale to the plaintiffs. 
It will be for the Courts to consider the effect of the 
whole evidence, and whether it tends to show a posses- 
sion by the mortgagors for any and what number of years 
adverse to and inconsistent with the alleged mortgage 
title. It is well settled, that foreclosure proceedings 
under the Regulations give no efficiency to transactions 
not in themselves valid. If there was really no mort- 
gage, the mortgagees having never advanced the 

money, or if the mortgagors have repudiated the 

mortgagees ' right and have held adversely to them, 

and without recognition of their title for twelve, 

years ; they can derive no benefit whatsoever in this 
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suit from the foreclosure proceedings. The mortgagors are 
entitled to put them to the proof of a valid and existing 
mortgage title at the time of foreclosure, and that such title 
has been finally and duly foreclosed. If such a title is 
proved this suit to recover possession is brought within 
the limited time. We remand the case to the Court of fijrst 
instance, which Court will dispose of the costs of this 
appeal. 



The 21st June, 1867. 

Presknt : 

The Hon'ble Sir W- MORGAN, Kt., Chief Justice. 
W. ROBERTS, 
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Cause of action, Itelinqiiishinent or omiS' 
sion of, Section 7 Act VIII. of 1859. 

A widow of a deceased Mahomedtin alienated her husband's 
property by two deeds to different persons at different times. Suit 
was brought by the heirs o£ the deceased, first to set aside, the 
second alienation and then a second suit to concel the first aliena- 
tion. Held that Section 7, Act VIIT. of 18.59 does not bar the 
second suit. The heir's cause ol: action against different alienees, 
who have acquired possession under alienations made at different 
times, and under different circumstances was not one and the same 
the question o£ right of succession to the deceased and widow's 
competency to alinate arisint equally in both the cases notwith- 
standing. It was not obligatory on the heirs to make all the alie- 
nees parties to the first suit upon pain of forfeiting all future 
right of suit against them by reason of such omission. 

This case was referred to a Full Bench by the Chief Justice 
and Mr. Justice Roberts with the following order : — 

Referring Order, — The Judge's decision, which is now 
before us in special appeal is to the effect, that this suit 
cannot be maintained being barred by the 7th Section of 
Act VIlI. of 1859. And according to that Section, if the 
plaintiffs having insituated a former suit did not include in 
Buch suit the whole of the claim arising out of the canse of 
action asserted in that suit, they cannot now sue for the 
portion of the claim then omitted or relinquished. 

But the cause of action and claim in the present suit 
appears to be distinct from that asserted in the former 
suit, although the title by inheritance, under which the 
plaintiffs claim i=! common to both. 

The former suit was brought on the plaintiff's behalf 
during their minority by their father as guardian. The ob- 
ject of that suit was to set aside the sale o£ an orchard 
made in October 1852, by Hoosseinee Begum. It was al- 
leged, that the orchard had belonged to Allah Bux, the 
husband of Hoosseinee and had been unlawfully alienated 
by the latter after her husband's death. 

The object of the present suit is to set aside the sale of 
certain property in Seedha Maow made in May 1851, by 
Hoosseinee. This property also, it is alleged, belonged to 
Allah Bux the husband of Hoosseinee. 
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Both suits therefore • have for their object to set 
aside sales made by Hoosseinee of her husband's property. 
The plaintiffs in each case claim by inheritance from Allah 
Bux, and assert, that the sales were unlawful ; but al- 
though their title is one and the same ; their cause of 
action and claim arising therefrom in the one case, viz., in 
respect of the sale of the orchard in 1852, is wholly dis- 
tinct from their cause of action and claim in the other 
case. Separate properties were sold at distinct times to 
different vendees ; that Hoosseinee may have put forward 
the same pretended title to sale in both cases, does not 
render the cause of action the less distinct. 

A\'e cannot concur in the judge's view that " the two 
causes of action were the same"; and should therefore 
have been included in one suit. The Judge cites a deci- 
sion by a Full Bench of the Sudder Court, N.-W. P., 
( Fyz Ah Khan's case, 20th March 1866 ). The rule, 
which is there laid down apparently supports the Judge's 
conclusion ; although the circumstances of that case are 
somewhat different. 

The plaintiff there claiming as heir had previously sued 
to set aside several alienations unlawfully made by the 
widow and mother of his ancestor. In the suit then be- 
fore the Court the subject of the suit was certain portions 
of property, which had been included in the previous suit, 
but this suit was against different, defendants, and its ob- 
ject was to set aside certain mortgagees, which these 
defendants claimed to hold from the widow. The majority 
of the Court held that " the plaintiff not having sued to " 
" avoid the mortgage deeds in his first suit must be re- " 
•' garded as ha^'ing acknowledged" the deeds; and that the 
suit was barred by Section 7, of Act VIII. of 1859. 

The rule prohibiting the division of one cause of action 
with the object of bringing several suits, where a single 
suit would suffice, appears to be distinct from the rule of 
procedure, which requires the presence as parties to the 
suit of all persons interested in the subject matter of the 
suit ' and Avho may be likely to be affected by the result. 
According to the old Regulation ( see Regulation III, 
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1793, Section 13) the Zillah Courts were required in giving 
judgment in certain suits {viz., suits concerning the succes- 
sion or right of inheritance to lands, &c., to which by 
Hindoo or Mahomedau law there might be several claim- 
ants) to frame their decrees, so as to provide for the divi- 
sion of the property among all the persons entitled to 
share therein. But no corresponding rules of procedure 
were provided. The result of omitting to frame the suit 
in such a manner, that all persons interested are duly re- 
presented must be that the plaintiff, even if successful, 
runs the risk of obtaining a decree, which will be ineffec- 
tual to bind the interests claimed by absent persons. But 
the omission from a suit of necessary and proper parties 
should not operate as an admission of the rights claimed 
by such persons, or as a bar to the maintenance of any 
subsequent suit against them. Assuming, that the mort- 
gagees in the case cited, and the vendees defendants in the 
present case might have been made defendants in the res- 
pectivie suits first instituted, there is no provision of law 
rianderiiig the omission of the present cause of action from 

the former suits a bar to all future suit. The provision 
of Section 7, appears designed for the case of a cause of 
action and claim arising between the same parties. If 
in such a case the plaintiff, in order to bring his suit with- 
in ( say ) the pecuniary limit of the jurisdiction of a 
particular Court, relinquishes a portion of his claim or 
debt, he is permitted to do bo ; but upon this condition, 
that, what he gives up or omits, he shall not again sue for. 
^Ve desire, that this question may be considered by a Full 
Bench, should the Court see fit to reconsider it. 



ittfegitti^ttt ^ t|0 Hull %mtlif. 

We afe o£ opinion that this suit is not affected by the 
legiglative bar contained In the latter part of Section 7j 
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o£ Act VIII. of 1859 ; and that none of the provisions' of 
that Section are infriged by the maintenance of the pre- 
sent suit. 

The preceding Sections of the code dccxl with the 
iiirisdiction of the Civil Courts. Each sTade of Court 
has its own pecuniary or other limit of jurisdiction in 
respect of the several kinds of suits made cognizable (Sec- 
tion y.) ; and \-ery suit viiist be instituted in the Court of 
the lowest grade competent to try it ( Section VI.). One of 
the objects of the 7th Section is to enable a plaintiff by 
relinquishing a portion of his claim to institute his suit 
in a Court which would not otherwise be competent to try 
it. He is allowed to sue for less than " the whole of the 
claim arising out of the cause of action " not^\'ithstanding 
the provision at the commencement of the Section ; and 
to sue in a Court of lower a:rade than that, to which the 
cognizance of the suit would otherwise belong ; but he 
can maintain no subsequent suit for the relinquished por- 
tion of his claim. If without making any express relinquish- 
ment he omits to include in his suit some portion of the 
debt or propert}', which he claims, the same result follows. 

But the Section also has for its object to prevent a 
needness multiplicity of suits. It appears from the next 
following Sections that the framers of the Code thought it 
expedient to jiermit several distinct matters in difference 
beticeen the same parties to be included in one suit. In 
any such case a plaintiff is not compelled to include the 
several matters in the same suit ; he is only permitted to do 
so. But where there is one cause of action, it is enjoined 
by the 7th Section, that the suit shall include the whole 
claim. It is not ■ improbable from the language used 
( " every suit shall include the whole of the clahn arising 
out of the cause of action, " ) thaf this Section is in some 
decree based on the Circular Order of the 11th January 

1839, By that order, after x'eciting, that a question had 
arisen " as to the legality of dividing a claim of inhei'itaiice" 
" resting on one and the same plea into several suits on " 
'^ the ground of the property sued for formilig parts' of " 
J6 
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" distinct estates or being situated in different jurisdic- ^ 
,'* tions, " it was directed (as being consistent with the 
spirit and meaning o£ the Regulations,) that "suits found-" 
" ed on right of inheritance should include the entire" 
" claim arising out of the same cause of action. " 

This Circular Order refers to disputed claims of inheri- 
tance. Suits, in which a plaintiff asserting his title as heir 
is opposed by one, who denies such title and asserts his 
own right by inheritance or other title. It is expedient, that 
in any such suit the record should be so framed that the 
matter in contest may be decided at one and the same 
time, and that future and repeated litigation may be avoid- 
ed. When the Section under consideration provides, fol- 
lowing almost literally the words of the Circular Order, 
that the suit shall include the whole of the claim arising 
out of the cause of action, we understand it to have in 
view cases of the nature mentioned in the Circular Order, 
and to be designed to avoid the inconveniences of permit- 
ting a plaintiff by splitting his cause of action to change 
the jurisdiction both original and appellate, to cause a risk 
of conflicting judgments by different Courts in regard to 
separate portions of the same inheritance, and to harass a 
defendant by many suits involving substantially the saiiie 
enquiry — inconveniences, which are noticed in the Circular 
Onder. It may be, that the Section should not be confined 
to such cases, as are mentioned in the Order, but the ques- 
tion before us is, whether it should receive so wide a con- 
struction, as was put upon it in the Full Bench decision, 
which was cited, and in the case now before ns. It would 
seem to follow from the decisions of the the Full Bench, 
in Rao Kurrun Singh's case, that an heir who sues to im- 
peach the dealings of a Hindoo widow in respect of her 
husband's estate must include in his suit every person, who 
claims any interest in the property, such as under a mort- 
gage made by the widow ; and that the omission to make 
the mortgagee or incumbrancer a party to the suit and to 
ask for relief against him is an omission to sue for a por- 
tion of the claim within the meaning of the latter worda 
oi the 7th Section. 
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In the present case the Court below has treated the 
cause of action in this and the former suit as the same. 

The expression '' cause of action " taken in its widest 
sense includes every thing that is requisite to show the 
action to be maintainable. Every such fact and 
circumstance is a part of the cause of action. In another 
sense the expression " cause of action " may be and 
perhaps more strictly is confined to the one fact or cir- 
cumstance, which gives the plaintiff a present right to 
sue — the act of alienation by a Hindoo widow of the estate 
derived from her husband or the breach of a contract. In 
whichever sense the woi-ds are interpreted in the Section 
under consideration, we are of opinion, that it cannot 
properly be said that in the case before us the plaintiffs' 
cause of action against the Avidow and against her alienees 
is one and the same. 

As against the widow the cause of action is based on 
the fact, that she has made an alienation of the inheritence 
in excess of her interest. As regards an alienee the cause 
of action arises from the circumstance, that the possession 
of a part of the inheritance is wrongfully withheld. Al- 
though the alienation may have been wrongful it does not 
follow, that an heir is entitled to recover possession from 
the alienee. Such alienee if a purchaser or mortgagee 
may under the doctrines laid down in Hanooman Pershad 
Pandey, v. Bahooee Munraj Koonwaree* successfully 
defend his possession by proving, that he acted honestly 
and with due caution, but was himself deceived — and yet 
the heir might, although he could not succeed in a suit 
against the alienee, recover damages from the widow for 
her wrongful act. For the same reason ( L e., that the 
cause of action against the alienee is the wrongful with- 
holding of possession ) the heir's cause of action as against 
different alienees, who have acquired possession under 
alienations made at different times, and under different 
circumstances is not one and the same cause of action, as is 
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admitted by the respondents' pleaders To apply these 
conclusions to the case before us — the plauitiffs sued on 
the same title in the former and in the present suit, and 
the question as to the widow's right to alien arose equally 
in each case. But the sales were distinct, different lands 
having been sold at different times to different purchasers. 
The circumstances of the present case are not precisely 
like those, which occurred in the case cited, nor are the 
reasons there given by the dissentient Judge entirely 
applicable to the present case. But the Court adopts as 
applicable to this case the view expressed by him, that each 
alienation constitutes a distinct cause of action, and that 
it Avas not obligatory upon the plaintiff to make each sepa- 
rate purchaser or mortgagee a party to the former suit 
upon pain of forfeiting all future right of suit against him 
by reason of such omission. We think that a plaintiff 
complies with the requirements of this Section who in- 
cludes in his suit all that he claims from his opponent, 
and that it is not requisite, that he should in the same 
suit bring before the Court third persons, who are no 
further interested in the principal matter in dispute, 
than that they may have acquired by mortgage or purchase 
some claim or right to a portion of the property. 

Whether such a mortgagee or purchaser may not well 
be made a defendant in the suit first brought, and what 
may be the disadvantages of not framing the suit in such 
a mode, that by one and the same decree all rights may 
be ^t the same time adjudicated are distinct questions 
from the one, which has been referred to us. 

In this view we must set aside the Judge's decision and 
remand the case to him for trial. Each party will bear 
his own costs of this appeal. 

Opinion of B. Spankie J., ( dissentient ). — It appears to 
me that the Full Bench decision referred to in the judg- 
ment of my learned Colleagues has been to some extent 
misapprehended. 

Kao Kurrun Singh sued to establish his title to 27 vil- 
lages, which had formed the estate of Daleep Singh, who 
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clied-in 1'846, and was succeeded by his widow and mother. 
The- widow died in 185G. Rao Ivuri'un Singh's grand- 
father was the heir at law ; but he was a lunatic, and 
Rao Kurrun Singh on his own account and as guardian of 
his lunatic grand^father sued to establish his title to the 
property. 

The mother was a party to the suit, being a defend- 
ant, she died during the pendency of the case.. The 
whole estate had been alienated by sale and mortgage. 
The plaintiffs' title was actually in dispute. It was con- 
tended, that he Avas not sufficiently near to Daleep 
Singh to succeed to his property. 

Rao Kurrun Singh sued for the proprietary possession 
of the 27 villages ; but only souglit to avoid those aliena- 
tions, which were permanently made. He did not implead 
the mortgagees. He obtained proprietary possession, 
though not actual possession of the mortgaged estates. 

Subsequently he sued to recover full possession of these 
villages, and to avoid the mortgages as unlawful. The 
mortgagees in reply urged, that as he had not impleaded 
them in the original suit, he must be regarded as having 
admitted the mortgagees. This in my opinion was a very 
forcible plea, and I held, when the case was argued before 
the Full Bench of the late Sudder Court that the mort- 
gagees should have been impleaded in the first suit. I still 
hold the same opinion. It is not denied, that the mort- 
gagees might have been inTpfeaded in the original suit. 
Under the terms of Section VII., of Act VIII. of 1859, 
I maintain, that they ought to have been made parties to it. 

Rao Kurrun Singh's cause of action was Daleep Singh's 
widow's death, and he had to establish his title to the 
whole of the property, and all of it had been alienated by 
the widow and mother. His title, even as heir was dis- 
putedj alike as regards those estates which had been per- 
manently as those which had been temporarily alienated. 
It seems to me that in suing to establish his title to the 
mortgaged property, he should have impleaded the mort- 
gagees and sought to avoid the mortgages, which stood in 
the way of his full possession of a poi-tion of the property, 
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i£ he succeeded in making good his title. These transac- 
tions may have occurred at different times, and it is pos- 
sible, that as a reversioner, Rao Kurrun Singh might have 
sued to avoid each as it took place. But when he had 
reserved his suit until the death of the widow, his cause 
of action arose then, and I hold, that the alienations by 
mortgage of a portion of the property, his title not being 
admitted, became a portion of his whole claim. As he 
did not include the mortgagees in his suit, though he did 
sue and obtain proprietar}'^ possession of the estates he 
could not subsequently sue to avoid the mortgages as 
unlawful. He could only sue to redeem those estates 
from mortgage and this indeed was the plea of the 
defendant, which the Full Bench of the late Sudder Court 
recognized. 
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